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BosTON EoO!IsSON COMPANY 
Exccumve Ornces 
800 BSovisron Sracer 
Boston, MassacnusetTrs 02199 


RALPH mM. KELMON 
Tecasuece 


aemBrant 


January 29, 1970 


Mr. Gordon M. Grant 
Secretary 


_ Federal Power Commission 


Washington, D. C. 20426 
Dear Sir: 


Boston Edison Company hereby submits for filing its rate schedule 
GENERAL SERVICE FOR RESALE, consisting of 


Fronting Page 

Ex. A - General Terms and Conditions 

Ex. B - Rate for All Requirements Service, 
Rate S-l 

Ex. C - Definition and Special Conditions of 
All Requirements Service, 


to supersede Wholesale Electric Utility Rate M, as amended (F.P.C. 
Nos. 3, 10, 13, 14, 15, 16 and 17) and to supersede our submission 
of High-Tension Wholesale Municipal Utility Rate N-1, General 
Terms and Conditions for Sales for Resale, Miscellaneous Charges 
Nos. 1 and 2, submitted for filing March il, 1968 upon withdrawal 
of the Rate N submittal of December 21, 1967. 


The Company proposes to make this rate schedule, GENERAL SERVICE 
FOR RESALE, effective April 1, 1970. Copies of this letter, the 
new rate schedule and comparative billing data have been mailed 
to all the customers to whom the rate will apply: 


Boston Gas Company Philip R. Tanner, Manager 
Electric Department 
25 West Street 
Charlestown, Massachusetts 


New England Power Company Nicholas G. Hodgman, Vice President ~ 
New England Power Company 
Turnpike Road 
Westboro, Massachusetts 


“Boston Eo1Ison COMPANY 
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Town of Concord Russell I. Eldridge, Superintendent 
Concord Municipal Light Department 
Keyes Road 
Concord, Massachusetts 


Town of Norwood William J. Kates, Superintendent 
Norwood Municipal Light Department 
206 Central Street 
Norwood, Massachusetts 


Town of Reading Kenneth E. Gaw, Manager 
Reading Municipal Light Department 
25 Haven Street 
Reading, Massachusetts 


Town of Wakefield Michael F, Collins, Manager 
Wakefield Municipal Light Department 
9 Albion Street 
Wakefield, Massachusetts 


Town of Wellesley Everett R. Kennedy, Superintendent 
Public Works Department : 
Wellesley Hills, Massachusetts 


In addition, the Company submits a Statement of Cost of Service -- 
1968 showing its cost of the service to be supplied under the new 
rate schedule, with requisite supporting data, and Statements Com- 
paring Sales and Revenues under the new rate schedule with the old. 
The comparisons are on the basis of the service now being received 
by the customers. All the municipal customers and Boston Gas Com- 
pany are presently served at low-tension. New England Power Company 
is served at both low and high-tension. Preparations are being 
actively made for a changeover from low to high-tension ‘service 

to Norwood and Reading, but it is not presently known just when . 
or under what circumstances the changeover will occur. 


There are no other rates of this Company applicable to similar 
wholesale sales for resale so no comparison can be made with such 
rates, and there were no facilities installed or modified in order 
to supply the service initially under the new rate schedule. 
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The continuing inflation of costs has made it necessary to in- 


_erease the charges under both Rate M and the earlicr proposed 


Rate N-1. Rate M provides no discount fer high-tensicn service 
“anid Rate N-1 was to be a high-tension rate restricted to munic- 
ipal customers. The new rate provides charges for both low and 
high-tension services and is applicable to both electric util- 
ities and municipal electric departments. The demand determina- 
tion has been changed from a kW basis to a kVA basis over a 
60-minute period. Tne kVA basis has been adopted to encourage 
improvements in system power factors. 


The new rate schedule is designed to distribute the Company's 
costs of service more equitably between resale customers and 
ultimate consumers and to provide revenues commensurate with the 
Company's requirements and responsibilities. 


Although Rate S-1, had it been in effect in 1968, would have in- 
creased revenue by $2,105,215, or by 14.14%, even with this 
increase the rate would have returned only 6.74% of rate base. 
(This figure is after normalization of the tax effect of accel- 
erated depreciation, a method followed on the Company's basic 
books of account and approved by Congress in the Tax Reform Act 
of 1969.) See Cost of Service Study, Statement N, Table 1. 
While the return expected under Rate S-l, after it goes into ef- 
fect, will certainly be more equitable to Edison investors than 
the 4.4% return (normalized) actually realized in 1968 under 
Rate M, the new rate level will still be below that to which the 
Company believes it is entitled. See Cost of Service Study, 
Statement N, Table 2; Statement M, Table 1. 


The new rate schedule is also designed to eliminate, to the ex- 
tent possible, objections to certain features of the Rate N-l 
submittal raised by customers who have filed formal complaints 
against the Company. The new rate schedule provides provisions 


‘for interim 14 kV service during periods of changeover to 115 kV, 


the assumption of 115 kV line extension costs by the Company under 
certain conditions, a fuel adjustment clause, a demand charge for 
a fixed block of 10,000 kVA with a lower charge for demands in 
excess of this amount, provision for the installation of peaking 
capacity by the customer, and modified notice requirements. 
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The Company also submits a form of Contract for GENERAL SERVICE 
FOR RESALE, in substance the same as the rate schedule. This 
submission is made in an effort to conform to the Commission's 
request contained in Section 2.8 of the Regulations, as amended 
by Order No. 347 of May 15, 1967. The contract form affords a 
ready vehicle for customers disposed to contract with the Company 
to provide in the contract for any special problems their situa- 
tion presents, No agreement by any customers to the contract 
form or the rate schedule, or to the filing thereof, has been 
obtained. 


The Company requests that the rate schedule be accepted for fil- 
ing to become effective on April 1, 1970. 


Very truly yours, 

S Lge 
LZFGLEDS Reg) jae) 
Ralph M. Kelmon 
Assistant Treasurer 
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Boston Edison Company 
800 Boylston Street, Boston 


GENERAL SERVICE FOR RESALE” 


The above service is available on the basis of the 


rate schedule filed herewith and set forth in Exhibits A, 


B, and C. 


* Superseding Wholesale Electric Utility Rate M, as 
amended (F.P.C. Nos. 3, 10, 13, 14, 15, 16, 17) and High 
Tension Wholesale Municipal Utility Rate N-1 (submitted for 
filing March 11, 1968 upon withdrawal of the Rate N submit- 
tal of December 21, 1967) together with schedules of General 
Terms and Conditions and Miscellaneous Charges applicable 
thereto. 
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BOSTON EDISON. COMPANY 

GENERAL SERVICE FOR RESALE 

GENERAL TERMS AND CONDITIONS 
A. Amendments 

The Company shall have the PAIRS at any time to 

Ramend these General Terms and Conditions and all other ex- 
hibits to this rate schedule by furnishing an appropriate 
statement of such amendment to Customer and filing the same 
with the Federal Power Commission (or such other regulatory 


agency as may have jurisdiction in the premises). 


B. Rights-of-Way and Permits 


The obligations of the Company and Customer are sub- 
ject to and conditioned upon their securing and retaining all 
rights-of-way, franchises, locations, permits and other rights 
and approvals necessary in order to permit service to be 
rendered under this rate schedule, and each party agrees to 
use its best efforts to secure and retain all such rights-of- 


way, franchises and other rights and approvals. 


C. Availability of General Service for Resale 


Except as may be otherwise agreed, General Service 


for Resale is only available to electric utilities ‘and music ES 


. pal electric departments for the purchase of electricity 
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C. Availability of General Service for Resale (Continued) 
supplied in bulk by the Company for the Customer's own use 


and for resale by the Customer to ultimate consumers located 
within the area served by the Customer. A Customer wishing 
to sell electricity in bulk for resale shall give the Company 


notice in writing of its intention so to do and shall furnish 


the Company such information relative to the proposed care 


for resale as the Company may require; whereupon the Company 
shall, as soon as is practicable after receipt of such notice, 
advise the Customer of its ability to supply such electricity 
and of the applicable rate schedule or its best estimate of 


charges for such service. 


D. Character of Service 

Electricity will be supplied in the form of three- 
phase, sixty-cycle alternating current. Delivery voltage will 
be at 115,000 volts nominal for high-tension service ane 
14,000 or 24,000 volts nominal for low-tension service. Except 
as may be mutually agreed between the Company and the Cosconert 
or during a reasonable period of changeover to high-tension 
service, service will be supplied at either high-tension or 


‘low-tension but not at both. The Customer and the Company will 


’ 
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D. Character of Service (Continued) 

cooperate in planning the timing of the changeover from low- 
tension to high-tension service, in order that the BRanccotes 
may be accomplished as soon as is practicable. Areas served 
by high-tension service and areas served by low-tension service 
shall be operated by the Customer in such a manner as not to 


affect the Company's system adversely. 


E. Interruption of Service 


The Company shall not be responsible for any failure 
to supply electric service, nor for interruption, aeversal or 
abnormal voltage of the supply, if such failure, interruption, 
reversal or abnormal voltage is without wilful default on its 
part. Whenever the integrity of the Company's system or the 
supply of electricity is threatened by conditions oa its system 
or on the systems with which it is directly or indirectly inter- 
connected, or whenever it is necessary or desirable to aid in 
the restoration of service, the Company may, in its sole judg- 
ment, curtail or interrupt electric service or reduce voltage 


to some or all of its Customers and such curtailment, inter- 


ruption or reduction shall not constitute wilful default by 


the Company. 
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F. Delivery and Ownership of Facilities 


1. All deliveries will be made normally at a CEES, 
delivery point at the town line of the Customer's territory, 
where the electric power will be transferred to Cranenteston 
or distribution lines owned by the Customer; provided, how- 
ever, that by special agreement between Company and Customer, 
provision may be made for additional delivery points, utiliza- 
tion of Company-owned facilities in the Customer's territory, 
and special charges relating thereto. 

2. All lines, apparatus and other equipment up to 
the point of delivery shall be provided, maintained and oper- 
ated by the Company. The Customer shall provide without cost 
to the Company a suitable place for the installation of any 
of the Company's apparatus or other equipment which it is 
proper to locate on the Customer's property. The Customer 
shall be responsible for all damage to, or loss of, the Com- 
pany’s property located upon his premises unless occasioned 
by circumstances beyond the Customer's control. All equipment 
furnished by the Company shall remain its property, and the 
Customer shall give the Company permission to enter its prem- 


ises at all reasonable times for the purpose of installing, 


inspecting, testing and maintaining its equipment. 
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F. Delivery and Ownership of Facilities (Continued) 

3. Lines, apparatus and other equipment =e may be 
necessary in order to utilize the services which are provided, 
maintained or operated by the Customer, shall conform to the 
requirements of the Company in force from time to time, and 
shall be subject to reasonable inspection and approval by the 
Company. The Company's requirements will be furnished on re- 
quest. : 

The Castonee assumes all responsibility for electric 
service beyond the point of delivery, and the Company shall 
not be liable for damage to the person or property of the 
Customer or its employees or of any other persons resulting _ 


from electric service beyond the point of delivery. 


G. Metering Equipment _ 


1. The Company reserves the right to determine. the 


metering installation and will supply the metering equipment 

for determining the quantity and conditions of supply of elec- 
tricity delivered hereunder. The Customer shall supply with- 
out cost to the Company a suitable place for the inaearnarte. 


of the Company's metering equipment. 


2. If at any time such equipment shall be found .to 


be inaccurate by more than 2% up or down the Company shall 


- ~- Reena ; 
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G. Metering Equipment (Continued) 
make it accurate and the charges and meter readings for the 
period of inaccuracy, so far as the same can reasonably be 
ascertained, shall be adjusted. However, no adjustment prior 
to the beginning of the next preceding month shall be made 
except by mutual agreement. Im addition to regular routine 
tests, the Company shall have any such meter tested at any 
time upon written request of the Customer, and if such meter 
prove accurate within 2% up or down the expense of the test 
shall be borne by the Customer. 

3. Electricity supplied under this rate at 115,000 
volts, if metered on the secondary side of the Customer's 
115,000-volt transformers, will be compensated for transformer 


losses and line losses from the point of delivery. 


H. 115,000 Volt Line Extension 


1. Upon receipt of a request by a Customer for ser- 


vice at 115,000 volts, the Company, after a joint study with 


the Customer, will determine the date when overall economic 
considerations justify supplying such service. If the Customer 
wishes to take such service prior to such date, and compliance > 
_ with the Customer's request will cause losses to the Company 


or its other Customers not reasonably warranted by overall 
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H. 115,000 Volt Line Extension (Continued) 
economic advantages, due in whole or in part to the secu 
retirement or temporary unloading of 14,000 or 24,000-volt 
facilities no longer needed to serve the Customer, and if the 
Company provides such service in advance of the date so eters 
mined, the Customer will pay an additional charge at the rate 
of 15% per year of the original cost of such facilities until 
said date. Should some of such facilities become seful to 
the Company prior to said date, a pro rata portion of the — 
charge, properly allocable thereto, shall thereafter be excused. 
Total payments shall not exceed the unamortized cont of such 
facilities at the time of changeover to 115, 000-volt Ss 
2. Upon acceptance by the Company of a Customer's 
request for 115,000-volt electric service, the Company will 
extend its 115,000-volt lines to the boundary line of the ter- 
ritory served by the Customer. The Customer will ens after 
completion of the line and upon receipt of the Company 's in- 
voice, make a lump sum payment to the Company of the amount, 
if any, by which the cost of said line exceeds $5.00 per kVA 


of the Customer's previous maximum sixty-minute demand, The 


Company will refund this money to the Customer in January of 


each year at a rate of $5.00 per kVA of increased maximum 
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-H. 115,000 Volt Line Extension (Continued) 
sixty-minute kVA demand purchased from the Company in each 
calendar year over that of the previous calendar year until 


the entire amount paid by the Customer is refunded. 


I. Billings and Payment 
1. All meters shall be read and bills rendered month- 


ly. If the Company is unable to obtain the reading of a meter, 
it may estimate the reading. 

2. All bills shall be due and payable upon presenta- 
tion. In the event of a dispute as to the amount of any bill, 


the Customer will pay to the Company the amount billed and 


upon settlement of the dispute appropriate billing adjustments 


will be made. 

3. When all or part of any bill shall remain unpaid 
for more than thirty (30) days after the rendering thereof by | 
the Company, simple interest at the rate of 1% per month shall 
accrue to the Company from and after the thirtieth day from 
the rendering of said bill and be payable to the Commun on 
either: (1) such unpaid amount, or (2) in the event the amount 


of the bill is disputed, the amount finally determined to be 


due and payable. 
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J. Notices 


Notices under this rate schedule shall be in writing, 


and shall be delivered or mailed to the Company or Customer at 


their respective addresses. 
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BOSTON EDISON COMPANY 


GENERAL SERVICE FOR RESALE 


DEFINITION. AND SPECIAL CONDITIONS 


OF ALL REQUIREMENTS SERVICE 


‘A. Obligations of the Parties 


The Customer by commencing to take all of its require- 
ments of electricity from the Company, agrees to take and pay 
for, and the Company by commencing to supply such service agrees 
to supply all of the Customer's requirements of electricity 
‘(except Releron tad in paragraph B hereof and subject to the 
provisions of paragraph C of Exhibit A) under this rate saheaiie 
as the same may be in effect fron time to time subject to action 
of the regulatory commission having jurisdiction. Either party 
may terminate such service by giving five (5) years' notice in 
writing, or other notice reasczable in the circumstances as the 
Company and the Customer may a3ree. Prior to the first day of 


September of each year, the Custemer shall furnish to the Com- 


pany a forecast of its summer 3nd winter peak loads for each of 


the following five (5) years. 


B. Peaking Unit Exception 


The Customer may continze to receive service under this 


rate schedule for all require-<=ts service if, after reasonable 


coey bate c 


 B. Peaking Unit Exception (Continued) 


notice to the Company (no less than two (2) years), it installs 
peaking generating capacity on its system of no more chan 20% 


of its annual peak load in the year of installation. 


C. Availability of Partial Requirements Service 

Upon reasonable notice by the Guscones of its Parencrons 
to install its own generatin; equipment (other than as specified 
in paragraph B hereon) or to purchase electricity ou other 
sources, the Company will make available to the custoner as soon 
as practicable a rate for General Service for Resale - Partial 
Requirements Service, or its best estimate of Reeser tor such 
service. Said notice shall specify the one of capacity to be 
purchased or installed and the planned date of the purchase or 


of initial operation of the equipment to be installed. Unless 


otherwise agreed, reasonable notice shall be understood to mean 


five (5) years if the Customer plans to purchase capacity or 


install capacity in excess of that specified in B above. 


D. Costs Incurred in Reliance oa Notice 
In the event that the SED having given the Company 
the notice called for in para3taphs B or C above, continues after 


the date specified in the notice to call upon the Company for the 
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D. Costs Incurred in Reliance on:Notice (Continued) 

capacity and energy as to which notice was given, the Company 
will exert its best efforts to supply such capacity and energy 
and the Customer shall pay the Company, in addition to the 
charges under the applicable rate, any extraordinary costs in- 
curred by the Company in making available such capacity and 
energy. The Customer shall have six (6) months after receipt 
of the rates or estimate referred to in paragraph C above to 
‘withdraw its notice without being liable for any charge for 


such extraordinary costs. 


E. Amendment 


This Exhibit is subject to amendment by the Company as 


set forth in Exhibit A. 
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Application to Boston Edison Company for 
| 


115,000 Volt Service 


Date 


The following Customer hereby requests Boston 
Edison Company (1) to extend its 115,000 volt lines to 
the ° town line at a point to be 
mutually agreed upon by the two parties and (2) upon com- 
pletion of construction of the necessary 115,000 volt 
facilities by both parties, to supply all the Customer's 
requirements for electric service under the Company 's 
rate schedule for General Service for Resale as the same 
may be in effect from time to time subject to action of 
the regulatory commission having jurisdiction; provided 
however that the making of this application shall not 
foreclose the applicant from taking advantage of any 
other lower rate of the Company that may be promulgated 
from time to time for like conditions of service. | 


x 


(Name of Customer) - 


By 


Accepted by Boston Edison Company 
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Filing Public Utility: BOSTON EDISON COMPANY 


Customer Receiving Service: 


Service to be Rendered: GENERAL SERVICE FOR RESALE 
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BOSTON EDISON COMPANY 
CONTRACT FOR 


GENERAL SERVICE FOR RESALE 
Dated: 


Parties: Boston Edison Company 
800 Boylston Street 
Boston, Massachusetts 


(The "Company") 


(The "Customer") 


1. Scope of Contract - The Company agrees to 


supply and the Customer agrees to take and pay for the 


Customer's requirements of electricity for resale on the 
terms set forth in the following attached Exhibits: 
A. General Terms and Conditions 


B. Rate for All Requirements Service - 
Rate S-1l. 


Definition and Special Conditions for 
All Requirements Service. 


Special Provisions Relating to Customer. 


K302 Original Sheet No.3 
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2. Term of Service - Unless otherwise duly 


ordered by any regulatory agency having jurisdiction, Benuice 
under this contract shall commence on mr 
and either party may terminate this contract by giving five 
(5) years* notice in writing, or other notice reasonable in 
the circumstances as the parties may agree. 

3. Definition of Contract - As used in this con- 
tract and all exhibits hereto, the words "the contract" or 
"this contract" shall mean this contract and all exhibits 
hereto. 

4&. Prior Agreements - As of the date of commence - 
ment of service hereunder, this contract shall supersede and 
cancel all rate schedules (including contracts) previously 
applicable to the service contracted for. 

5. Addresses - The address of the Company to be 
used for notices and the like is 800 Boylston Stree asoscon: 


Massachusetts 02199. The address of the Customer is 
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6. Successors - This contract shall enure to the 


benefit of, and shall bind, the successors of the parties 


hereto but shall not be assignable. 


IN WITNESS WHEREOF, the parties hereto have caused 
this instrument to be executed by their respective author- 


ized officials. 


(Customer) 


By 


Title(s): 


BOSTON EDISON COMPANY 
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BOSTON EDISON COMPANY 
GENERAL SERVICE FOR RESALE 

GENERAL TERMS AND CONDITIONS 

A. Amendments 
The Company shall have the right at any time to 

amend these General Terms and Conditions and all other ex- 
hibits to the contract by furnishing an appropriate statement 
of such amendment to the Customer and filing the same with 
the Federal Power Commission (or such other regulatory 


agency as may have jurisdiction in the premises). 


B. Rights-of-Way and Permits 


The obligations of the Company and Customer are sub- 
ject to and conditioned upon their securing and retaining all 
rights-of-way, franchises, locations, permits and other rights 
and approvals necessary in order to permit service to be 
rendered as'set forth in the contract, and each party agrees 
to use its best efforts to secure and retain all such rights- 


of-way, franchises and other rights and approvals. 


C. Availability of General Service for Resale 
Except as may be otherwise agreed, General Service 
for Resale is only available to electric utilities and munici- 


pal electric departments for the purchase of electricity 
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C. Availability of General Service for Resale (Continued) 


supplied in bulk by the Company for the Customer's ‘own use 
and for resale by the Customer to ultimate Conromers located 
within the area served by the Customer. A Customer wishing 
to sell electricity in bulk for resale shall give the Company 
notice in writing of its intention so to do and shall furnish 
the Company such information relative to the proposed sale 
for resale as the Company may require; whereupon the Company 
shall, as soon as is practicable after receipt of ones notice, 
advise the Customer of its ability to supply such electricity 
and of the applicable rate schedule or its best estimate of 


charges for such service. 


D. Character of Service 


Electricity will be supplied in the form of three- 


phase, sixty-cycle alternating current. Delivery voltage 
will be at 115,000 volts nominal for high-tension service saat 
14,000 or 24,000 volts nominal for low-tension series 

Except as provided in Exhibit D or during a rensonable period 
of changeover to high-tension service, service will be sup- 
plied at either high-tension or low-tension but mociiee both. 


The Customer and the Company will cooperate in planning the 


=f 
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D. Character of Service (Continued) 

timing of the changeover from low-tension to high-tension 
service, in order that the changeover may be accomplished 
as soon as is practicable. Areas served by high-tension 
service and areas served by low-tension service shall be 
operated by the Customer in such a manner as not to affect 


the Company's system adversely. 


E.- Interruption of Service 


The Company shall not be responsible for any failure 
to supply electric service, nor for interruption, reversal or 
abnormal voltage of the supply, if such failure, interruption, 


reversal or abnormal voltage is without wilful default on its 


part. Whenever the integrity of the Company's system or the 


supply of electricity is threatened by conditions on its 

System or on the systems with which it is directly or indirect- 
ly interconnected, or whenever it is necessary or desirable 

to aid in the restoration of service, the Company, may, in its 
sole judgment, curtail or interrupt electric service or reduce 
voltage to the Customer and such curtailment, interruption or 


reduction shall not constitute wilful default by the Company. 
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F. Delivery and Ownership of Facilities 


1. All deliveries will be made normally ata single 


delivery point at the town line of the Customer's territory, 
where the electric power will be transferred to transmission 
or distribution lines owned by the Customer; provided, how- 
ever, that Exhibit D may contain provisions as to additional 
delivery points, utilization of Company-owned facilities in 
the Customer's territory, and special charges relating thereto. 
2. All lines, apparatus and other equipment up to 
the point of delivery shall be provided, maintained and 
operated by the Company. The Customer shall provide without 
cost to the Company a suitable place for the installation of. 
any of the Company's apparatus or other equipment which it 
is proper to locate on the Customer's property. The Customer 
shall be responsible for all damage to, or loss of, the Com- 
pany's property located upon his premises unless occasioned 
by circumstances beyond the Customer's control. All equip- 
ment furnished by the Company shall remain its property, and 
the Customer shall give the Company permission to enter its 
premises at all reasonable times for the purpose of installing, 


inspecting, testing and maintaining its equipment. 
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F. Delivery and Ownership of Facilities (Continued) ~ 


3. Lines, apparatus ane other equipment as may be 
mecessary in order to utilize the services which are provided, 
maintained or operated by the Customer, shall conform to the 
requirements of the Company in force from time to time, and 
shall be subject to reasonable inspection and approval by the 


Company. The Company's requirements will be furnished on re- 
quest. 
The Customer assumes all responsibility for electric 


service beyond the point of delivery, and the Company shall 


not be liable for damage to the person or property of the 


Customer or its employees or of any other persons resulting 


from electric service beyond the point of delivery. 


G. Metering Equipment 
1. The Company reserves the right to determine the 


metering installation and will supply the metering equipment 

for determining the quantity and conditions of supply of elec- 
tricity delivered hereunder. The Customer shall supply with-' 
out cost to the Company a suitable place for the installation 


of the Company's metering equipment. 
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G. Metering Equipment (Continued) 

2. If at any time such equipment shall be found to 
be inaccurate by more than 2% up or down, the Comey shall 
make it accurate and the charges and meter readings for the 
period of inaccuracy, so far as the same can ressouably be as- 
certained, shall be adjusted. However, no adjustment prior 
to the beginning of the next preceding month shall be made 
except by mutual agreement. In addition to regular routine 
certs the Company shall have any such meter peered at any 
time upon written request of the Customer, and if such meter 
prove accurate within 2% up or down the expense of the test 
shall be borne by the Customer. 

3, Electricity supplied under this rate at 115,000 
volts, if metered on the secondary side of the Customer's 
115,000-volt transformers, will be compensated for transformer 


losses and line losses from the point of delivery. 


H. 115,000 Volt Line Extension 


eS 


1. Upon receipt of a request by a Customer for ser-. 


vice at 115,000 volts, the Company, after a joint study with 
the Customer, will determine the date when overall economic 


considerations justify supplying such service. If the Customer 


28 
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H. 115,000 Volt Line Extension (Continued) 

wishes to take such service olor to such date, and compli- 
ance with the Customer's request will cause losses to the 
Company or its other Customers not reasonably warranted by 
overall economic advantages, due in whole or in part to the 
premature retirement or temporary unloading of 14,000 or 
24,000-volt facilities no longer needed to serve the Customer, 
and if the Company provides such service in advance of the 
date so determined, the Customer will pay an additional charge 
at the rate of 15% per year of the original cost of such facil- 
ities until said date. Should some of such facilities become 
useful to the Company prior to said date, a pro rata portion 
of the charge, properly allocable thereto, shall thereafter be 
excused. Total payments shall not exceed the unamortized cost 
of such facilities at the time of changeover to 115,000-volt 
service. 


2. Upon acceptance by the Company of a Customer's 


request for 115,000-volt electric service, the Company will 


extend its 115,000-volt lines to the boundary line of the ter- 
ritory served by the Customer. The Customer will then, after 
completion of the line and upon receipt of the Company's in- 


voice, make a lump sum payment to the Company of the amount, 
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H. 115,000 Volt Line Extension (Continued) 
if any, by which the cost of said line exceeds $5.00 per kVA 
of the Customer's previous maximum sixty-minute demand. The 
Company will refund this money to the Customer in January of 
each year at a rate of $5.00 per kVA of increased maximum 
sixty-minute kVA demand purchased from the Company in each 


calendar year over that of the previous calendar year until 


the entire amount paid by the Customer is refunded, 


I. Billings and Payment 

1. All meters shall be read and bills monies 
monthly. If the Company is unable to obtain a reading of a 
meter, it may estimate the reading. | 

2. All bills shall be due and payable upon presenta- 
tion. In the event of a dispute as to the amount of any bill, 
the Customer will pay to the Company the amount billed and 
upon settlement of the dispute appropriate billing adjust- 
ments will be made. — ; 

3. When all or part of any bill shall remain unpaid 
for more than thirty (39) days after the rendering thereof by - 
the Company, simple interest at the rate of 1% pecinonts shall 


accrue to the Company from and after the thirtieth day from 


the rendering of said bill and be payable to the Company on 
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either: (1) such unpaid amount,. or (2) im the event the amount 
of the bill is disputed, the amount finally determined to be 


due and payable. 


J. Notices 

Notices under the contract shall be in writing and 
shall be delivered or mailed to the parties at their respec- 
tive addresses as set forth in the contract. Either party may 
chanze its address under Article by written notice to the 


other. 
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BOSTON EDISON’ COMPANY 
GENERAL SERVICE FOR RESALE 


RATE FOR ALL REQUIREMENTS — FOR ALL REQUIREMENTS SERVICE 
RATE S-1 


: Applicability This rate is applicable only to 
all requirements service as de- 
fined in Exhibit C. 


Basic Rate er month 


Demand Charge $2.25 per kVA for first 10,000 
kVA of billing demand. 
$1.95 per kVA for excess. 


Energy Charge 7.0 mills per kWh for the first 
250 kWh per kVA: of billing 
demand. 

5.4 mills per kWh for) ‘the excess. 

Fuel Adjustment Clause Whenever in any month, the cost 

of fossil fuels priced alongside 
the Company's electric generating 
stations is greater or less than 
28.00 cents per million btu, an 
additional charge or deduction 
will be applied to the kilowatt- 
hours which are billed in the . 
‘second succeeding billing month. 


This adjustment will be deter- 
mined by multiplying the increase 
or decrease from 28.00 cents per 
million btu in the month by 0.011 
and by the ratio of kilowatthours 
generated by fossil fuels to total 
kilowatthours generated and pur- 
chased in that month. 
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Basic Rate (per month) 
(Continued) 


Determination of The billing demand will be the 
¢ Billing Demand highest 60-minute kVA demand on 
the Company in the month but not 
less than 80 percent of the high- 
est 60-minute kVA demand in the 
previous eleven months. 


Applicable Rates 


(1) 115 kV Service - except Basic Rate. 
as set forth in (3) be- 
low. 


14 and 24 kV Service Basic Rate, plus additional 
charge of $0.70 per kVA of maxi- 
mum 60-minute kVA demand in the 
current or ‘preceding eleven 
months. 


Interim 115 kV Service - Basic Rate, plus the additional 
Service when the Company charge set forth in (2) above. 
is required, during a 

period of changeover to 

115 kV service, to relay 

the 115 kV service with 

14 kV (or 24 kV) Company 

facilities or vice versa. 


4 kV Transformation $0.45 per kVA of maximum 60- 
Charge minute kVA demand in the current 
or preceding eleven months for 
transformation of voltage from 
14 kV to 4 kV. 


Normal Billing Except during period of change- 
over to 115 kV service, separate 
_ bills will be rendered for: 


(1) Service at 115,000 volts 
(2) Service at 14, 000 volts 
and 24,000 volts. 
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Billing During Period of During the period of changeover 
Changeover to 115 kV Service from 14 or 24 kV to 115 kV ser- 


vice, the kVA demands of both 

the 14 and 24 and 115 kV loads 
will be measured by a totalizing 
meter. The demand charge for 

115 kV service will apply to the 
totalized demand, and the addi- 
tional charge of 70 cents per 
kVA will be applied to demands 

at 14 and 24 kV but to not less 
than 25% of the totalized demand. 
If 14 or 24 kV load is shifted to 
115 kV during the month, the aver- 
age of the maximm 14 and 24 kV 
demands before and after the 
changeover will be used. 

This Exhibit is subject to amend- 
ment by the Company | as set forth 
in Exhibit A. 
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BOSTON EDISON COMPANY 
GENERAL SERVICE. FOR RESALE 


DEFINITION AND SPECIAL CONDITIONS 
OF ALL REQUIREMENTS SERVICE 


A. Obligations of the Parties 


The Customer agrees to take and pay for and the 

Company agrees to supply all of the Customer's requirements 
of electricity (except as provided in paragraph B hereof and 
subject to the provisions of paragraph C of Exhibit A) under 
this contract as the same may be in effect from time to time 
subject to action of the regulatory commission having juris- 
diction. Either party may terminate such service by giving 
five (5) years’ notice in writing, or other notice reason- 
able in the circumstances as the Company and the BONE ES 
agree. Prior to the first day of September of each year, the 
Customer shall furnish to the Company a forecast of its sum- 


mer and winter peak loads for each of the following five (5) 


yeats. 


B. Peaking Unit Exception 
The Customer may continue to receive service under 


this contract for all requirements service if, after reasonable 
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B. Peaking Unit Exception (Continued) 


notice to the Company (no less than two (2) years), it installs 


peaking generating capacity on its system of no more than 207, 


of its annual peak load in the year of installation. 


C. Availability of Partial Requirements Service 


Upon reasonable notice by the Customer of its intention 
; 


to install its own generating equipment (other than as specified 


. 


in paragraph B hereof) or to purchase electricity from other 
sources, the Company will make available to the customer as soon 
as practicable a rate for General Service for Resale - Partial 
Requirements Service, or its best estimate of charges for such 
service. Said notice shall specify the amount of capacity to be 
purchased or installed and the planned date of the purchase or 
of initial operation of the equipment to be installed. Unless 
otherwise agreed, reasonable notice shall be understood to mean 
five (5) years if the Customer plans to purchase capacity or 


install capacity in excess of that specified in B above. 


. 


D. Costs Incurred in Reliance on Notice : 
In the event that the Customer, having given the Company. 
the notice called for in paragraphs B or C above, continues after 


the date specificd in the notice to call upon the Company for the 
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D. Costs Incurred in Reliance on Notice (Continued) 

capacity and energy as to which notice was given, the Company 
will exert its best efforts to supply such capacity and energy 
and the Customer shall pay the Company, in addition to the 
charges under the applicable rate, any extraordinary costs in- 
curred by the Company in making available such capacity and 


energy. The Customer shall have six (6) months after receipt 


of the rates or estimate referred to in paragraph C above to 


withdraw its notice without being liable for any charge for 


such extraordinary costs. 


E. Amendment 
This Exhibit is subject to amendment by the Company as 


set forth in Exhibit A. 
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BOSTON EDISON COMPANY 
STATEMENT OF COST OF SERVICE - 1968 
RE: GENERAL SERVICE FOR RESALE 


(Pursuant to Section 35.13 b(4) of Regulations 
Under Federal Power Act) 


Statement D 
& 751 
BOSTON EDISON COMPANY 


Electric Plant in Service 


“Ace't. As of December 31 
Title of Account No, SE s1967== 1968 
Col. A Col. B Col. C Col. D 
INTANGIBLE PLANT =0= -0- 
PRODUCTION PLANT 
STEAM PRODUCTION PLANT 
Land and land rights 310 $ 1,943,581 $ 1,943,582 
Structures and improvements 311 59,840,426 58,398,375 
Boiler plant equipment 312 103,208,759 91,468,680 
Eng's and eng. driven generators 313 -0- -0- 
Turbogenerator units 314 69,476,609 66,601,913 
Accessory electric equipment 315 28,914,196 29,018,496 
Misc. power plant equipment 316 1,287 505 1,333,345 
Total steam production plant 264,671,076 _248,764,391 
NUCLEAR PRODUCTION PLANT . 
Land and land rights 320 
Total nuclear production plant 712,855 
HYDRAULIC PRODUCTION PLANT FEAT 


OTHER PRODUCTION PLANT 

Land and land rights -0- 
Structures and improvements 3,718 
Fuel holders, prod., and access'rs 16,075 
Prime movers 1,052,591 
Generators 341,299 
Accessory electric equipment 188,943 
Misc. power plant equipment ° 2,729 

Total other prod. plant 5 : 1,605,355 

Total production plant 266,276,431 251,082,601 


TRANSMISSION PLANT 
Land and land rights 350 3,876,183 3,897,407 - 
Structures and improvements 352 2,503,161 3,018,900 
Station equipment 353 35,882,492 41,365,358 
Towers and fixtures 354 7,714,260 
Poles and fixtures 355 3,134,556 
Overhead conductors and devices 356 4,174,789 
Underground conduit 357 1,302,216 
Underground conductors and dev. 358 28,849 ,464 
Roads and trails 225,165 225.165 


Total transmission plant 80,082,153 93,682,115 


DISTRIBUTION PLANT - 
Land and land rights 1,804 ,506 1,794,708 
Structures and improvements 9,537,529 9,760,734 
Station equipment ~ 45,670,476 47,522,716 
Storage battery equipment 163,519 -0- 
Poles, towers, and fixtures 17,081,013 17,930,228 
Overhead conductors and devices 23,196,514 25,406 ,607 


~ £752 


BOSTON EDISON COMPANY 


Electric Plant in Service 


Title of Account 
Col. A 


- Underground conduit 

Underground conductors and dev. 

Line transformers 

Services 

Meters » 

Installations on cust. premises 

Leased property on cust. premises 

Street light and signal systems 
Total distribution plant 


GENERAL PLANT 
Land and land rights 
Structures and improvements 
Office furniture and equipment 
Transportation equipment 
Stores equipment 
Tools, shop and garage equipment 
Laboratory equipment 
Power operated equipment 
Communication equipment 
Miscellaneous equipment 
Subtotal 


Other tangible property 


Total 
Total 
Electric 
Electric 


general plant 
(Accounts 101 and 106) 
plant purchased 

plant sold 


Electric plant in process of reclass 
Total electric plant in service 


CONSTRUCTION WORK IN PROGRESS - ELECTRIC 


Production plant 
Transmission plant 
Distribution plant 
General plant 


“Acc't. 
No. 
Col. B 


366 
367 
368 
369 
370 
371 
372 
373 


107 
107 
107 
107 


Total construction work in progress - electric 


Total 


Steam Heating Service: Plant in Service 


Construction Work in Progress - Steam 


Total 


Total Utility Plant 


‘Statement D 


As of December 31 


1967 
Col. C 


$ 30,375,445 
64,955,160 
26,959,132 
19,468,039 
13,187,686 

-0- 
-0- 
22,429,258 


274,828,277 


684,254 
6,138,021 
2,847,620 

5,925 
362,298 
772,584 
441,008 

-0- 

942,554 

224 463 
12,418,727 


-0- 


12,418,727 
633,605,588 


633,605,588 


8,656,184 
12,544,882 
13,068,454 

209 ,999 
34,489,519 
668,095,107 


15,807,646 
1,403,160 
17,210,806 


$685,305,913 


Col. D 

$ 31,162,762 
| 66,935,353 
| 29,363,526 
- 20,307,307 
' 13,713,723 
-0- 

-0- 


__ 23,070,711 


286 , 968.375 


12,803,275 
-0- 


: 12,803,275 
| 644,536 , 366 
-0- 
mf) = 

Se 


— EE 
644,536 , 366 


| 35,386,263 
_ 7,519,482 
_ 19,782,253 
| 297,261 


| 62,985,259 


707,521,625 


, 19,171,194 
___1,172,579 
: 20,343,773 


$727 ,865,398 


————— 
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BOSTON EDISON COMPANY 


Accumulated Depreciation 
ee EC CLAE LOR 


Line December 31 
No. 


1967 
Col. A Col. B 


i. Balance (+) $209, 141,463 


+ Applicable to all depreciable property, 


no breakdown betweeen various kinds of 
Property has been made on the books of t 


he Company. 


Statement I 
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BOSTON EDISON COMPANY 


Depreciation Expense 


Col. A |__1968 


Se 


' Col. B 


Charged to Expense (+) $19,419,702 


(+) Applicable to all depreciable property, no breakdow between 
various kinds of property has been made on the books of the 
Company. 


The reserve for depreciatioa is credited with amounts 
computed on a straignt-line basis to provide for retirement of 
property units no longer used or useful in the company's | >usiness 
Such amounts are believed by the management, based on past 
experience, to be sufficient to meet write-offs of the cost of 
property at the end of its useful life. At the time of retirement 
of property units, the book cost thereof and the cost of jremoval 
are charged and salvage is credited to depreciation reserve 
account. t 


During 1968, the provision for depreciation was sufficient = 
to cover retirements charged to the reserve and also to increase 
the balance in the depreciation reserve account. This provision 
was approximately 3% of cost of depreciable property averaged as at 
the beginning and end of the year. he 


The Company charges to maintenance expense accounts as incurred 
the costs of current repairs, replacements of items which are not 
accounted for as units of property and minor betterments of plants 
and properties. : 
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a 823 Statement N - Table 1 


BOSTON EDISON COMPANY 


Comparison of Cost of Service 
with Revenues under the 


Proposed Rate - 1968 


Municipal Private Private 
14 kv 14 kv 115 kV Total 


in fo 
a) 


Allocated Cost of Service 

Statement M, Table 1, Line 27 $ 8,559,575 $ 7,224,071 $2,006,186 $17,789,832 

Revenues under proposed Rate: 
Froe Sales of Electricity 7,875,958 7,185,623 1,926,227 16,987,808 
Other Revenues (Line 29) 5,085 4.068 1,091 10,244 
Total Revenues 7,881,043 7,189,691 1,927,318 16,998,052 


Rate Base - Table 1, Line 15 $21,359,409 $17,119,633 $4,640,437 $43,119,479 


Revenues (Line 6 above) $ 7,881,043 $ 7,189,691 $1,927,318 $16,998,052 
Less Expenses: 
Statement M, Table 1, Line 23 - 6,021,560 5,196,519 1,458,551 12,676,630 
Misc. Revenues, Table 1, Line 26 (73,074) (65,554) (19 963) (158.591) 
Return and Taxes on Income 1,932,557 2,058,726 488 ,730 4,480,013 
Less: 
Bet Deductions (Table 4, Line 22) 931,172 744,277 200,956 1,876,405 
Taxes - Purchased Power 9,038 8,107 2,469 19 614 
Taxable Income (Line 12-14-15) 992,347 1,306 ,342 285,305 2,583,994 


wa ~~ AUeWnN ww 


Taxes at 55.34532Z 549 218 722,999 157 ,903 1,430,120 
Plus Taxes Purchased Power 9,038 8,107 2,469 19,614 
Less Tax Credits - Table 4, Line 34 


divided by 2.239407 31,455 26 598 7,659 ° 65,712 
Taxes on Income | 526,801 704,508 152,713 1,384 ,022 


Return (Lines 12-21) $ 1,405,756 $ 1,354,218 $ 336,017 $ 3,095,991 
Percent Return - Flow Through 
Line 22 divided by Line 7 6.587 7.91% 7.24% 7.18% 


Normalized Rate Base: a 3 
Statement M- Table 1, Line 34 $20,951,876 $16,801,410 $4,553,652 - $42,306,938 
Normalized Return: 
Deduct Tax Saving - Liberal Depr. 1968 
Table 1, Line 38 divided by 2.239407 124,203 93,721 24,858 242,782 
Adjusted Return (Lines 22-29) $ 1,281,553 $ 1,260,497 $ 311,159 $ 2,853,209 
Percent of Rate Base, Normalization ‘ 

Line 30 divided by Line 26 6.122 7.50% 6.83% 6.74% 
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BOSTON EDISON COMPANY 


Comparison of Cost of Service 
with Revenues under the 


Present Rate - 1968 


Allocated Cost of Service 
Statement M, Table 1, Line 27 
Revenues under Present Rate: 
From Sales of Electricity 
Other Revenues 
Total Revenues 


Rate Base 


Revenues (Line 6 above) 
Less Expenses: 
‘Statement M, Table 1, Line 23 
Mise. Revenues, Table 1, Line 26 
Return and Taxes on Income 
Less: 
Net Deductions, Table 4, Line 22 
Taxes - Pur. Power, Table 4, Line 27 
Taxable Income (Lines 12-14-15) 


Taxes at 55.34532% 

Plus Taxes Purchased Power 

Less Tax Credits - Table 4, Line 34 
divided by 2.239407 

Taxes on Income (Lines 17 & 18-20) 


Return (Lines 12-21) 
Percent Return - Flow Through 
Line 22 Divided by Line 7 


Normalized Rate Base: 

Statement M, Table 1, Line 34 

Normalized Return: 

Deduct Tax Saving - Liberal Depr. 1968 

Table 1, Line 38, Divided by 2.239407 

Adjusted Return (Lines 22-29) 

Percent of Rate Base, Normalization 
Line 30 Divided by Line 26 


(a) Includes revenue from Boston Gas Company at Rate M unadjusted 


Municipal 
14 kv 


Private 
14 kv 


$ 8,559,575 $7,224,071 $2,006,186 


6,613,605 
5,085 
6,618,690 
$21,359,409 
$ 6,618,690 
6,021,560 
(73,074) 
670,204 
931,172 

9 038 
(270,006) 


(149 436) 
9,038 


31,455 
(171,853) 


$ 842,057 
3.9% 


$20,951,876 
124,203 


$ 717,854 
3.4% 


6,323,692(a) 1,945,296 
4,068 


6,327,760 
$17,119 633 
$ 6,327,760 

5,196,519 


65.554) 


1,196,795 
744,277 
8,107 
444,411 


245,961 
8,107 


26 598 
227,470 


$ 969,325 
5.7% 


$16,801,410 
93,721 


$ 875,604 
5.1% 


1,091 


1,946,387 
$4,640,437 
$1,946,387 

1,458,551 

19,963 
507,799 
200,956 

2,469 
304,374 


168,457 
2,469 


7,659 
163,267 


$ 344,532 


7.6%, - 


$4,553,652 


24,858 
$ 319,674 


ee 


$17,789 ,832 
14,882,593 
10.244 
14,892,837 
$43,119,479 
$14,892,837 
12,676,630 
158 591° 
2,374,798 
1,876,405 
19 614 
478,779 


264,982 
.19,614 


65,712 
218 ,884 


$ 2,155,914 
5.0% 


$42 ,306 ,938 
242,782 


$4,913,132 
4.47, 


for special contract, 
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UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


Boston Edison: Company Docket No. 


MOTION TO REJECT SUBMISSION OF RATE CHANGE 


The Municipal Light Boards and Departments of Reading 


and Wakefield, Massachusetts, through their attorney, hereby 
move the Commission to reject the supeieeton dated January 29, 
1970, by Boston Edison Company proposing the supersedure of 
its wholesale electric Rates M and N-l by increased rate S-1l 
effective April 1, 1970 on the following grounds that: 

(i)i No filing date can be assigned to the proposed 
Rate S-l because Edison's submission is "incomplete" under 

* 

Section 35.2 of the Commission's Regulations, in that there 
has not been furnished "all supporting data required to be 
filed in compliance with the requirements of Part 35 of such 
% / The term “Regulations” refers through this paper to the | 


Federal Power Commission's Regulations under the Federal Power 
Act. 


Regulations.” 


(ii) The Rate S-1l submission must be rejected 


under Section 35.5 of the Regulations because it "patently 


fails to substantially comply with the applicable require- 


ments set forth" in Part 35 of such Regulations. 
The Towns further move that, pending Commission 
action on this motion, no filing date should be adeigaed to 
proposed Rate S-l. 2 _ : 
INTRODUCTION 


Boston Edison Company proposes an unprecedented 


increase of 20% on its jurisdictional wholesale rates and _ 
the companion imposition of drastic restrictions toon the 
right and ability of its utility customers to develop 
alternative competitive sources of power supply, - which 
are obviously needed to counter the new rate philosophy 

of Boston Edison Company. The Towns of Reading and 
Wakefield are jurisdictional customers who purchase theiz 


power supply from Edison for resale, and they suffer a 


combined increase of approximately $750,000 per year, under 


the proposed rates. 
The Federal Power Act provisions are gerierous 


to public utilities: upon a proper submission, a company 


=A = 
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can unilaterally increase its wholesale rates and collect 
the increase ‘subject to investigation and refund at the 

end of the proceeding. Since a rate case can be expected to 
take two to three years, or more, in effect the utility 
unilaterally imposes its rate increase during this period. 
The refund of the unjustified portion of the increase, 

with interest, is no problem to the utility; it has had 

the use of the customers’ funds during the period, as an 
alternative to borrowing funds elsewhere. 

The immediate impact of Edison's unilateral 
increase would be drastic to Reading and Wakefield. They 
cannot begin to absorb a 20% increase in rates, and must 
immediately pass the increase along to their customers. 
Further, Edison has not increased its retail rates, and 
the unilateral wholesale rate increaselpiaces Reading and 
Wakefield in a difficult competitive position vis-a-vis Edison's 


industrial retail Rate G. Depending upon particular loads 


and load factors, retail Rate G is lower than proposed 


Rate S-1 for 13.8 kv delivery. Rate S-1 for 115 kv delivery 
is slightly less than Rate G at 13.8 kv, but the differential 


is insufficient to permit the absorbtion of the step-down 


ane 
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and transmission costs. Thus the unilateral filing could 
mean the loss of potential industrial customers seins 

the period of Commission investigation. irrespective of 
whether the ultimate Commission decision finds the proposed 


rate change unjustified, there will be an unrealistic, 


drastic, and possibly irreparable, impact from the 


unilateral filing. 

The potential abuse of the Acts rate change 
provisions is obvious, and the Commission's Regulations 
therefore require a competent showing in support of the 
proposed change before the Commission accepts the proposal 
for filing and thus allows the utility's unilateral filing 


to become effective subject to investigation and refund. 
Strict adherence to these Regulations is essential here 
because of the drastic nature of the unilateral rate 
increase and restrictive provisions, as noted aboves 
Edison's non-compliance with the Comminsionts 

Regulations is impressive. As we show below, Edison has 
failed to make the necessary revenue comparisons, (rtem 1) 
and this is particularly necessary because of an ambiguity 


in the rate schedule (Item 2). Edison has not provided 


the latest available financial information {Item 3) and uses 


-4- 


an already stale test period - the year 1968. (Item 6). It has 
separated neither the depreciation reserve nor the peoreciseion 
expense between the functional classifications of generation, 
transmission,’ distribution and general plant (Items 4 and 5).. 
Edison makes no effort to justify its non-complying depreciation 
practices, rather it discloses a bald refusal to follow the 
Commission's Uniform System of Accounts in its depreciation 
practices. 

Beyond all this, Edison does not state the basis 


for its proposed rate change or how the new rates were 


developed (Item 7). “This is indeed a mystery; Edison's 


overall earnings have continued to rise through 1969, so 


the sudden imposition of a 20% wholesale rate increase 
indicates a drastic but undisclosed change in rate-making 
methods. This comes at a most inopportune time for Reading, - 
after it has committed itself to an investment of $1,300,000 
for the 115 kv interconnection, with feasibility based upon 
‘Edison's previous rate philosophy. 
Pinally, Edison proposes drastically to restrict 
its wholesale customers from obtaining alternative power 


supply, either by self-generation or outside purchase, thus 


=f es 


suppressing competitive opportunity (Item 8). These and 
related restrictions are contrary to antitrust law and 


policy and therefore must be stricken before any rate 


proposal is accepted for filing (Items, 9, 10, and 12). 
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ARGUMENT 


The following items explain the incompleteness of 


Edison's submission, and the patent failure to substantially 


comply with the Regulations. 


1. | Omission of anticipated 115 kv revenues 


_ £rom Reading. . 


Section 35.13 requires a statement comparing sales 
and services and revenues for the twelve months succeeding 
the proposed effective date, here April 1, 1970. In the 
case of Reading, Edison has not compared these for the 
PiSiicvisensicesihichieaisonimustiinietate by November, 1970. 
Reading submitted and Edison accepted on May 31, 1968 an 
application for 115 kv service which was scheduled for 
completion by Fall of eg tie interconnection to be 
made at an agreed location at the Reading town limits. 
Reading in good faith committed itself to the purchase and 
installation of approximately $1,300,000 in noceeeerr 
facilities, initiated land takings, and placed itself ina 
position to meet the scheduled interconnection date. Edison 
failed to perform, and as a result Reading in 1969 was forced 
to add an otherwise unnecessary 13.8 kv supply feeder, costing 
some $80,000, in order to meet its load growth commitments 
for the 1969-1970 winter peak. 

*/f/ Appendix A hereto: 
Reading Application for 115 kv service, accepted May 31, 
1968; Boston Edison letter of May 31, 1968 to Reading's 


counsel, forwarding accepted application. 


a] 
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This 115 kv interconnection must be completed by 
November 1970, in order for Reading to meet its Winter 1970-71 
‘peak. Edison officials have given assurances that they 
expect to extend their 115 kv lines to Reading by November 
1970. Edison thus knows that by November 1, 1970 Reading 
will be purchasing service at 115 kv, and it ae the 
; 
circumstances involved. Thus, it cannot. justify its failure 
to show the sales, services and revenues at 115 “3 which 
will be in effect for at least the period Novenber 1970 
through March 1971. Instead it shows this service as 
continuing at 13.8 kv which is "patently" incorrect. The 
matter is a substantial one: ander the submitted Revenues 
comparison for Reading, the KW billing demand units for 
this period total 271,990 and, at the 70¢ surcharge, produce 
a difference of $190,503, if Reading's total loads were served 
at 115 kv immediately upon interconnection, if we correctly 
understand the submission. One purpose of the Sa 

| 

comparison is to make clear the rate's application. In 


| 
addition, Edison fails to make a statement as to the “lump 


sum payment" it expects to exact from Reading with reference 


to the cost of extending its 115,000 volt lines to the 


Reading interconnection, which will occur within the 12 


-8- 
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months immediately succeeding April 1, 1970. This is 
“revenue"™ within the meaning of Section 35.13(b) (1) of the 
Reguiations and must be supported (e.g. re Statements M(1) 
and N(1) of Section 35.13 (b) (4) (iv)). 

The submission also fails to compare the sales 
and services and revenues under Boston Edison's Rate N-l 
which is also a "rate schedule proposed to be superseded" 
within the meaning of Section 35.13 (b) (1) of the Regulations. 

Edison's acceptance of Reading's application for 
115 kv service specified that its Rate N-l was the "only 
rate” available for 115 kv service (Boston Edison's letter 
of May 31, 1968, Appendix A ).. In reliance upon the 


availability of this rate, as an alternative to Rate M, 


Reading has committed itself to an investment of approxi- 


mately $1,300,000 for the 115 kv interconnection. Edison, 
however, took the view that "Rate M is not available"-for 
Reading's interconnection. Nonetheless, the instant sub- 
mission compares Reading service under Rate M during this 
115 kv period. Edison must compare revenues under Rate N-l 
and proposed Rate S-l1 for Reading loads after November 1, 


1970, in order to comply with the Regulations. 


-9- 
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2. Failure to clearly and specifically set forth 
the rates and charges for interim 115 kv service. 


Section 35.1(a) requires the submission of rate 


schedules which "clearly and specifically set forth all rates 


and charges", but Edison's proposed Rate S-l provision for 
“interim 115 kv Service" is so vague and ambiguous that it 


cannot be applied with assurance (Original Sheet No. 15, 


| 
- 


Exhibit B). It leaves Reading in the dark as to how to plan 
substantial investments during the interim period after the 
initiation of 115 kv service by November 1970. : 

Thus, "auring a period of changeover to'115 kv 
service" when the "Company is required . . . to relay the 
115 kv service with 14 kv . . . Company facilities or vice 
versa" (Par. (37)) the Company proposes to charge the 
Basic Rate "plus additional charge of $0.70 per kva of 
maximum 60-minute kva demand in the current or preceding 
eleven months" (Par. (2)). This is ambiguous in the 
following respects: 


(i) The term "relay" is undefined in the rate 


schedule. Moreover the term relay has 
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no established technical meaning which can be applied here. 
Nevertheless, important consequences turn-upon it, eae if 
no “relay" is required during the change-over there will be no 
70¢ per kva charge for 13.8 kv service used on an interim 
basis. Reading obviously cannot intelligently plan its 
changeover procedures unless the rate schedule is clear and 
definite as to the circumstances which do and which do not 
require payment of the 70¢ surcharge. The undefined "relay" 
criteria leaves the Company with wide discretion as to how 
it chooses to apply the criteria in a given case. 

(ii) The Bonenation is enhanced by the provision 


for “Billing During Period of Changeover to 115 kv service" 


(Original Sheet No. 16, Exhibit B), which fails to exclude 


_*/ "RELAY POWER - power accepted by one electric utility 
for simultaneous delivery to another, either 
directly or by displacement” - Definition No. 45, 
Glossary of Independent Power and Rate Terms, ° 
Abbreviations and Units of Measurement, 1949, FPC 
et al. 


This concept is changed to “Displacement Power" in the 
1965 Glossary. 


"Relay. A relay is a device that is operative by a 
variation in the condition of one electric circuit 
to effect the operation of the devices in the same 
or another electric circuit." American Standard 
Definitions of Electrical Terms, American Institute 
of Electrical Engineers, page 90. 


~ sas 


from its literal terms the situation obtaining under para- 
graph (3) during a period of changeover when the erry is 
not "required to relay" the services, and the customer is not 
required to pay the 70¢ surcharge. 

The difficulty is increased because of the failure 
to show the sales, service and revenues of Reading's 115 kv 
purchases during the period November 1970 through oe 1971, 
noted in Item (1) above. Had Edison complied with the 
Commission's rules it would at least disclose its intended 
interpretation, - although this is not an adequate substitute 
for clear and definite rate schedule provisions. 

This further illustrates that the Company's non- 


compliance with the Regulations is substantial. 


3. Failure to provide most recently available 
financial statements. 


The Commission's Regulations require the filing 


of "the most recently available" balance sheet, income 


statement, and earned surplus statement (Section 35.13 (b) (4) (iv); 


Statements A, B and C). The Company patently violated this 
rule by claiming by submission on January 19, 1970 that its 
financial statements dated June 30, 1969 were "the most 


recently available", although on November 1, 1969 it had already 


=e 
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issued a quarterly income statement for the twelve months 

* : 
ended September 30, 1969. Statement B is thus. deficient. Un- 
doubtedly, Edison also had balance sheets and surplus state- 
ments for September 30, 1969, so that Statements A and C are 
also deficient. Moreover, by the same time measure, when 
the Company submitted its proposed filing on January 29, 1970, 
it would already have available to it its financial state- 
ments for November 30, 1969. 

Edison's June 30, 1969 income statement was issued 
to the stockholders on August 1, 1969. At that time it was 
the most recently available statement, but 5 months have 
transpired since then. During that period it issued its 
September statement, approximately one month after 
September 30, 1969. It is thus apparent that Edison com- 
pletes its financial statements approximately one month 
after the end of each month, and Edison's most recently 
available statement when it made its submission here would 
be for November 30, 1969. 

This is a matter of substance. Edison thus presents 


a deceptive presentation purporting to show the Commission and 


* / Edison's Quarterly Dividend Report is attached as 
Appendix B. 
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customers a declining income to the Commission, but an 
increasing income to the stockholders. Its November 1, 1969 
report for the year ending September 30, 1969 shows an in- 


crease in income over the year earlier picture, and an in- 
kk / j 


crease in earnings per share. 


Edison has thus also violated the Regulations as to 


Rate of Return because it has not shown long term debt and 


preferred stock by classes, and common stock sales,, up 


‘through "the date of the most recently available balance 
‘ | 


sheet" (Section 35.13 (b) (4) (iv): Statement G.) 


4. Failure to state the accumulated depreciation 
by functional classification. 


Statement E of the Regulation requires the "state- 
ment of the accumulated provision for depreciation by functional 
classifications", but Edison has not done this. Instead it 
presents one total balance for accumulated depreciation. In 
short, the Regulations require that accumulated depreciation 
be stated as to types of generation, transmission, distribution 
and general plant, but Edison merely gives the total. 

To make matters worse, Edison discloses its con- 
tinuing refusal to follow the Commission's Uniform System 
of Accounts Prescribed for Public Utilities and teceneeess 
_*/ Statement B claims June 30, 1969 income of $22.9 million 
as compared to $23.6 million for December 31, 1968. 

_x%*/ Income per year ending September 30, 1969 is $25.5 


million after extroardinary items, and $24.2 million before, 
as compared to $23.4 million for the year earlier. 


avisy eis 
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The System requires as to accimulated provision for depre- 


ciation that ". . . . each utility shall maintain subsidiary 


records in which this account is segregated according to. 
_*/ 
functional classification for electric plant ... " 
Edison now states that ".. . . no breakdown between 

various kinds of property has been made on the books of ‘the 
Company" (Statement E of Edison submission). The rate dis- 
closes that Edison simply carries a "blob" reserve applicable 
to all depreciable property, with no breakdown between 

various kinds of property. 

Edison has been a consistent defier of FPC 
jurisdiction, authority and control. Mr. Charles R. Ross, 
former Federal Power Commissioner, has recently submitted 
testimony to the Securities and Exchange Commission in the 

*/ Account No. 108. Accumulated provision for depreciation 
of electric plant in service. 
"Cc. For general ledger and balance sheet purposes, this 
account shall be regarded and treated as a single composite 
provision for depreciation. For purposes of analysis, however, 
each utility shall maintain subsidiary records in which this 
account is segregated according to the following functional 


classification for electric plant: (1) Steam production, (2) 
Nuclear production, (3) Hydraulic production, (4) Other Pro- 


= duction, (5) Transmission, (6) Distribution, and (7) General. 


. These subsidiary records shall reflect the current credits and 
debits to this account in sufficient detail to show separately 
for each such functional classification (a) the amount of 
accrual for depreciation, (b) the book cost of property retired, 
(c) cost of removal, (d) salvage, and (e) other items, includ- 
ing recoveries from insurance." 


- 15 - 
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Proposed merger of Boston Edison, New England Electric System 
x J f i 


and Eastern Utilities Associates that: 


“An example of a company which has sought to 
avoid Federal regulation in the past is Boston 
Edison. This worked to the detriment of the 
public since possible economies from intercon- 
nections have been foregone." (Department of 
Justice Exhibit No. 68, p. 7) 


zk *k 


"I’ would hazard a guess that the progress achieved 
to date in New England would not be anywhere near 
as great as it has been had all the New England 
utilities been under the umbrella of Boston ‘Edison, 
a company not known for its willingness to accept 
regulation." (Department of Justice Exhibit No. 
68, p. 10) 


Nevertheless for Many: = years Edison has been 


connected.to the interstate grid, with interstate power flows 


over the Edison system clearly shown on the Form 12 Reports 


of Edison and its interconnected utility systems, and 


Since 1964, its wholesale rates have been on file at 


the Federal Power Commission, - but the company 


has obdurately refused to follow FPC directions. As recently 


as May 22, 1967, Edison continued openly to assert its 
xk i 


freedom from FPC jurisdiction. 


* / Matter of New England Electric System, et al, SEC | 


° 
Docket No. 70-4663. 
x*/ See Exhibit C to Application and Complaint filed May 13, 
1968, Reading and Wakefield v- Boston Edison Company, FPC 
Docket No. E-7400. 
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Edison now seeks to accept FPC jurisdiction and 
authority on a partial basis, i.e., it would like the 
Commission to assign a filing date to its pcomieston of 
a proposed rate increase in order to invoke the rate increase 
mechanisms of Section 205 of the Federal Power Act; but it 
patently rejects Section 301(a) of the same Act which requires 
that ". . .'.every . . . public utility shall make, keep and 
preserve for such periods, such accounts, records of cost 
accounting procedures . . . other records as the Commission 
may by cules and regulations prescribe as necessary or 
appropriate’ for purposes of the administration of this 
BOCs arelireiiions 

Edison has had plenty of time to correct its books 
since this matter has been called to its attention a long 
time ago in prior proceedings. We are certainly entitled to 


have the System of Accounts followed and have the rules 


followed, and should not be placed under the burden of having 


to develop functional reserves ourselves. The costs 
attributable to Edison's resale customers could be quite 
different than Eainon shows in its filing if its depreciation 
reserves were shown correctly, as the reserves permeate the 


rate base, amount of return, income taxes, etc. 
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Edison's submission must be rejected anti it complies 
with the Regulations. To do otherwise would enable it to have 
the benefit of the company-protective provisions of the Act 
without obeying the Act's public-protective provisions. 

5. Failure to functionalize depreciation expense. 

Edison is also defying the Commission's requirements 
for functionalizing of depreciation expense, ao So by its 
submitted Statement I. This necessarily follows Since, absent 


| 
a segregation of the accumulated depreciation, Edison cannot 


determine the charges for depreciation expense by separate 


functions. The Regulations require that Statement I 
“show depreciation expense by functional classification." 

This in turn reflects the requirements of the 
Uniform System of Accounts for depreciation expense amounts 

7 | 

"for all classes of depreciable electric plant" (Account 403). 
The requirement is also specified through the prescription 
of the Form 1 Annual Report (FPC Regulations, Section 141.1). 
The Form 1 Report specifically requires the statement of the 
“amounts of depreciation ee charged" for the year, 
classified according to plant functional classifications" 
(page 429, Instruction 1). 


Instead of separating depreciation expense by 
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functions, Edison shows a "blob" amount and states that no 
breakdown has been made on its books. Thus, Edison patently 
violates both the requirements for filing rate changes, as 
well as the Uniform System of Accounts. 

The annual rates used in computing depreciation 
expense and the method of determining such depreciation rates 
are required to be shown by the rules. No annual depreciation 


rates are shown in the filing but the end result of what that 


company did Companywide, appears to come out to 3 percent 


of total Companywide depreciable property. The method of 
determining the depreciation rates is not shown; all that 
is stated is that the amount of depreciation is believed by 
management to be sufficient to meet write-offs of the cost 
of property at the end of its usual life. Instead of using 
the sound, generally accepted, service life basis for 
depreciation it is using retirement form of depreciation 
accounting mixed with other undefined elements. 

This tactic by Edison of not showing depreciation 
by functions! would throw a heavy burden on Intervenors since 
it is important to know how much accrued depreciation and 
how much depreciation expense should be charged against the 


production and transmission functions. The resale customers 
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share mainly in the production and transmission costs, but 

do not share (except for perhaps certain specific facilities) 
in the distribution costs. If the Company does nae initially 
segregate its reserves, it is difficuit, if not impossible, 
for any Intervenor to ascertain what the proper depreciation 
reserve is and what the proper depreciation expense is on 

the property he bears responsibility for. The customers 


are entitled to have the rules followed to be able to test 


the claim of the Company on its own book figures; they 


should neane placed under the burden of developing and 
rewriting the Company's books in order to analyze the 
rate case. 

These are substantial matters. The pecummiated 
provision for depreciation is close to 30% of the total 
utility plant which through the Seed Sees for return and 
income taxes controls the largest single part of the cost of 
service. ($55.0 Million out of a claimed total a $186.9 
Million, per Edison submission, Statement L). again, depre- 
ciation expense is another major component of the cost of 


service ($18.7 million, id). Proposed Rate S-1 develops a 


"pase rate" on the transmission level, and therefore the 


Commission's requirements for segregating depreciation on a 
greg: g 
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functional basis is essential to an objective development 

of cost of service. Absent compliance with the Commission's 
Regulations, Boston Edison retains considerable discretionary 
leeway to allocate these items as best may serve the Company's 
objectives in a particular case. 


6. Edison's Test Period is stale and unreasonable 
and the filing otherwise fails to make a prima 


facie case 


The requirement that cost of service should contain 


an analysis’ of system costs for "a test period of twelve 
consecutive months" does not mean that any old test year 
can be chosen. For example, the submission would certainly 
be rejected out of hand if the Company used a 1965 test year. 
It requires a reasonable choice of a test year, and this 
necessarily means one that is as up to date as possible 
because the Commission is fixing rates for the future. 
Edison has patently acted unreasonably in filing in 1970 

a proposed rate increase to become effective late in 1970 
purportedly supported by a 1968 test period. The earliest 
these rates can become effective is April 1, 1970 but, with 
suspension this would be postponed to November 1, 1970, by 


which time the test period will be already almost two years 


stale. 
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The Company's basic cost of service data is for the 
year 1968. Although some fragments are shown as of June 30, 
1969, they are not sufficient to put together as See of 
service. The year 1968 was over one full year stale on the 
date of filing January 29, 1970, and will be one year. and 
three months stale by the proposed effective date April 1, 
1970, and certainly two and probably three years stale before 
a litigated case could be carried through. The Company had 
available to it in time to prepare for a filing on January 29, 
1970, the figures for at least the year ended soptcuber 30, 1969 
because its quarterly Financial Report to Stockholders 
dated November l, 1969 shows income statements for the year 
ended September 30, 1969. See attached photocopy of this 
Report to Stockholders in Appendix B. Edison had all its 
bookkeeping for the year ended September 30, 1969 done on or 
before November 1, 1969, over three months prior to the 
filing date. Obviously preparations and various studies 
could have been done even prior to November 1, 1969, 


It is to be noted from the Quarterly Report that 


in the twelve months ended September 30, 1969, Edison's net 


operating income went up as opposed to the prior years, and 
income per common share went up from $2.87 to $2.98 before 


the extraordinary item of $.17 in the 1969 period. This 
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extraordinary item which amounted to $1,264,293, or $.17 per 
common share, was the income tax savings from retirement of 
obsolete property. Obviously, if obsolete property has been 
retire@ in the year ended September 30, 1969, this should be 
given account for in determining rates. However, Edison's 
test year 1968 is not adjusted in its filing to remove the 
operating costs of such obsolete property nor to reflect the 
increaseaé profitability of the replacement of een property. 
Edison is supposed to be in the middle of a program to 
replace its old obsolete generating and transmission plant 


with new efficient lower cost plant. No adjustment is made 


to the stale 1968 test period to reflect any of this. 


As shown in the Quarterly Report, REMVEC went into 
effect on November 5, 1969, and "provides improved reliability 
and operating economies to all the participating companies." 
These operating economies have not been reflected in the 
Company's filing. 

While the Quarterly Report shows a very healthy 
increase in sales revenues (and the Municipalities are aware 
of the steady and substantial growth in sales on their own 
systems) Edison's filing does not adjust the stale test year 


for the effects of such growth and concomitant lower costs 
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arising from the benefits of scale in production and trans- 
mission facilities. 

While Edison's filing Statement 3 shows that its 
utility operating income decreased as between the year ended 
December 31, 1968 and the year ended June 30, 1969, its 
Quarterly Report to Stockholders shows an increase for the 
year ended September 30, 1969 as against the prior comparable 
year. The chronological array of operating income figures 
is. shown below: 

Net Operating Income 

Year ended September 30, 1968 $31,711,844 

Year ended December 31, 1968 31,864,307 

Year ended June 30, 1969 31,197,036 

Year ended September 30, 1969 32,583,333 

While it is true that the results of Edison overall 
operations do not necessarily govern the results from the 
resale customers which are relatively a small part of Edison's 
operations, nonetheless, these figures indicate that Edison's 
operations are improving contrary to the impression Powered 
by Edison's filing. 


In Tennessee Valley Municipal Gas Association v. 


Alabama-Tennessee Natural Gas Company, FPC Docket No, RP66-25, 
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the Commission dismissed (Order issued October 17, 1969; 
rehearing denied by order issued December 8, 1969, Appendix C) 
a ratepayer petition for lower rates on the grounds that the 
three year old test period was too stale even though a good 
part of the lag was due to wating for the Examiner and the 
Commission to act. If Edison's filing goes through the, 

full hearing procedure, Examiner's Decision, etc., then its 
1968 test period will likely be over three years stale. 
Edison could have easily avoided filing a stale test period to 
start the case with. Its filing for higher rates should be 


rejected as not supportive of its proposed new rates by 


reasonably current data adjusted for known changes. 


7. Failure to state basis for rate filing. 


Just prior to the last sheet in its cost of service 
filing, the Company has a sheet entitled "Reservations" on 
which it repudiates the "rate base and the allowable expenses" 
contained in, its filing. There is also a specific repaincton 
written on Statements J, L , M-Table 1, M-Table 1A, M-Table 2, 
w-Table 2A, M-Table 3, and M-Table 3A. The Company states 
that it is filing the data only to comply with FPC regulations. 

In' Statements N-Table 1 and N-Table 2 and Statements 


M-Table 1 and M-Table 2, the Company shows the results of the 
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costing process it does not believe in. The rosetta show a 
wide variations of return earned on various classes of 
business and a wide variations of the difference between 
revenues and cost of service by classes. But aounede does 
Edison show the buildup of costs that actually wentlinte 


the design of its proposed new rates. Nowhere does it show 


the methods it deems proper which presumably were used to 


determine the level of, and structure of, its new proposed 
rates. The new proposed rates could not have been pulled 
out of the air -- they had to have some foundation | 

Edison states in its reservation that its cost of 
service is "for the purposes of this presentations only." 
Does it intend to furnish the true cost of service underlying 
its proposed rates as part of its direct case when the 
hearings start? | 

A rate filing should furnish the data reavired by 
the rules (which Edison's does not) but in addition it should 
furnish the actual basis upon which the proposed rates were 
in fact derived. . The rate payers are entitled to know what 
costs and profit Edison thinks if proper to collect from 
them, even though it may be different from the data required 


by the rules. Any filing. that does not afford the ratepayer 
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a reasonable opportunity to evaluate the data, methodology 
and reasoning that actually went into the makeup of the 
proposed rates is unjust and unreasonable on its face. 
Edison's filing should be rejected as not supportative of 
its proposed new rates. 


8. Proposed restrictions are patently unlawful 
and _ unreasonable. 


The Company’s submission proposes a series of 
severe restrictions on the customers right to resell power, 
or to develop alternate sources of power either by way of 


self-generation, or competitive purchase. These are 


plainly unduly restrictive. They violate antitrust policy 


and law. The effect would be to hold the Company's 
customers captive, and prevent their obtaining lower-cost 
alternate power, while Edison seeks to force-feed a drastic 
20% rate increase free of competitive restraints. 

These restrictive efforts come at a most inopportune 
time in New England electric utility matters because they 
would inhibit promising developments in regional power 
supply cooperation. They could prevent Edison customers 
from participation in purchases from the Vermont and Maine 


Yankee projects, and thus interfere with current plans for 
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settlement being developed hy sponsor companies and | 
municipal utilities. Edison should be concerned with this 
aches, even though it is not a sponsor of either pcoecee 
It would deprive Edison customers of the opportunity to 
accept outstanding offers to purchase power from New 
Brunswick, or from the anticipated surplus Northfield é 
Mountain power, otherwise assured by the Commission's 
Opinion Nos. 541 and 541-A Re Western Mass. BIscEcicico 
et al. They would hamper Edison customers from Seen 
in the evolving proposals for a New England Power Pool, and 
therefore increases the a of negotiating a pool 
agreement which all parties can accept. It would hamper 
development of the promising proposal of Braintree' S| 
municipal plant to build a 400 MW fossil plant tied into 
Edison's transmission system. 
Accordingly, the Commission should not permit 
these restrictions to become effective, even after suspension, 
and subject to investigation, since they will be in effect 
until the completion of hearing procedures and final! 
Commission decision. This will be long enough to hamper 
the important regional developments now underway, and thus 


may result in irreparable loss of opportunities to these 
” | 


customers. 
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These are the types of contractual matters 
which the Regulations contemplate will be a matter of 
agreement with the customers (Section 35.13 (a)), but 
Edison has not afforded its customers even an opportunity 
to discuss these in an effort to determine whether there 
can be found a basis which Company and customers consider 
to fairly protect the interests of both. Obviously, 
Edison is entitled to some protection from sudden increases 
or decreases in load by its resale customers; but with an 
annual load growth about as large as the total of the 
distribution-utility customers, five year notice is 
unnecessary - a substantially shorter time will do. Bulk 
power supply arrangements are made for the future and subject 
to rearrangement as dictated by changes in load growth and 
construction lead times. Moreover, some notice on the 
customer side is no burden because substantial changes ‘in 
power supply arrangements require considerable lead-time 
for consummation. Thus there is an area for agreement, if a 
utility is willing to bargain in good faith. 


The same questions were amicably resolved between 


New England Power Company and its 22 municipal utility 


customers. The Commission's order accepting the settlement 
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stated that it "reflects a reasonable resolution". | Power 
Planning Committee v. New England Power Company, FPC Docket 
No. E-7388, Order issued September. 10, 1968. NEPCO accepted 
notice requirements of less than two years. Such amicable 
settlements will be foreclosed if Edison is permitted to 
| 

place the proposed restriction into effect in advance at 
the period of hearings and ultimate Commission decision. 

To allow these restrictions to become effective 
would permit Edison to insulate itself from competition 


contrary to the rulings which established the necessity 


of competition as a complement to regulation. Northern Natural 


Gas Co. v. FPC, 399 F. 2d 953: S.E.C. v. New England Electric 


System, 384 U. S. 176; California v- F.P.C., 369 U. S. 482. 
The Commission's actions would be contrary to the rights of 
Massachusetts municipal utilities to have access to bulk 
power supply and transmission services which have been 


judicially recognized. Municipal Electric Ass'n of Mass. v. 


| 
S.E.C., 413 F. 2d 1052, (March 1969); Municipal Electric 


Ass'n of Mass. v. F.P.C., 414 F. 2d 1206, (July 1969); and 


City of Statesville, et al v. A-E.C., F 2d |__ (Dec. 1969). 
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The unreasonable and unlawful nature of these. 
restrictions are discussed individually in Items 9, 10, and 
1l below. 


9. The proposed restrictions on resale are 


unlawful as well as ambiguous. 


The Commission must also reject the Company's 
proposed restriction on resale set forth in the proposed 
General Terms and Conditions, Paragraph C, "Availability 
of General Service for Resale" (Original Sheet No. 5, Exhibit 
A). In effect, the artfully drafted paragraph can Be 
interpreted by the Company as saying that there shall be no 
resale by the customer to other utilities except with the 
consent of the company. Thus, if a wholesale customer desires 
to make such a sale the Company will “advise the customer 
of its ability to supply such electricity and of the applicable 
rate schedule or its best estimates of charges for such 
service." The Company thus has sufficient leeway in this 
criteria to respond any way it wants -- leaving the customer 
with no alternative other than the years of pursuing a 
complaint proceeding before the Commission limited to 
prospective relief. 

That artful interpretation has been practiced 


by Edison is well documented in the testimony of Edison's 
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witness before the Securities and Exchange Comnisetoni Were 
Mr. Thomas J. Galligan, Edison's President, tried to meinen 
* 
why the existing availability clause in Edison's Rate M, 
permits New England Power Company, as a Rate M customer, to 
purchase power and resell to the municipal utilities of Hull 
and. Hingham, but would not permit the Towns of Reading and 
x*/ 
Wakefield to resell to neighboring utilities. How much 
easier it would be for Edison officials to eee apply 
the proposed language to prevent a resale which nee fe not 
desire for any reason - meritorious or not. 
Thus, in effect, the provision is an unlawful 


restraint on the alienation of purchased electricity. 


10. Restrictions on self-generation and outside 
purchase are unlawful. 


. Edison's proposed restrictions on its customers ' 
right to install its own generating equipment or purchase 
electricity are unlawfully restrictive, and run counter to 


the efforts of the New England utilities to establish a New 


pe 

* / “Available for electricity supplied by the Company in 
bulk to an electric company or a municipal lighting plant for 
redistribution to consumers located outside of the cities and 
towns, or portions thereof, within which the Company distributes 
and sells electricity.” 

**/ Tr. pages 1984 to 1996, July 9, 1969 re New England 
Electric System,et al, File No. 1898. Appendix D hereto. 
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England Power Pool which all segments of the industry can 
accept. Edison proposes under special conditions a provision 
concerning "Availability of Partial Requirements Service" 
(Original Sheet No. 18, Exhibit D) which would require five 
years" notice of installation of generating capacity, other 
than peaking units of less than 20% of annual peak load (for 
which two years’ notice would be required) and five years' 
notice of purchase of power from other sources. Upon such 
notice Edison would make available a still undefined 

partial requirements rate. 

In this regard the right to purchase outside power, 
even on five years notice, is illusory, because the partial 
requirements rate is not set forth in this filing. This — 
incompleteness provides further grounds for rejection of 


Edison’s submission. Edison can kill any advantageous deals 


by proposing an unreasonable partial requirements rate. The 


need is now because bulk power is now being offered to all 
utilities in New England. 

This restriction would violate antitrust laws and 
policy as well as being contrary to the public interest as 
discussed in Item 8 above. If permitted to become effective, 
after suspension, irreparable injury will be done because 
the losses occasioned cannot be even partially mitigated 
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by any kind of refund order at the end of the years of 
hearing and decision. In other words, the Commission's 
acceptance of this unilateral restriction would bind the 
parties for the many years it will take to hear and 


decide this case. 


Edison's proposed Peaking Unit Exception arbitrarily 


limits the installation of peaking generating capacity to no 
more than 20% of its annual peak load if it is to continue 
receiving power under Rate S. There is no suppouting cost 
of service data for this 20% limitation, or any other basis 
set forth for the choice of 20%. The filing thus does not 
comply with Section 35.13 (a) for failure to state "the | 
reasons for the proposed changes"; nor does it comply with 
Section 35.13 (b) (4) (iv) Statement M because there is not 
shown the allocated cost of service related to customer 
peak shaving. | 

The sizing of peak generation depends upon a 
number of significant factors, including size of and 
characteristics of load, rate of load growth, manufacurer 's 
standards, and number of units to be installed. The most 


| 
economical and reliable units may well be larger than 20% 
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of the peak load, particularly in the earlier years. This 
provision is unduly restrictive and appears designed to 
impede customers efforts to obtain a lower cost alternative 
to Edison’s rates. 


ll. Five year notice of termination is unreasonable 
and unlawful on its face. 


The proposed "Definition and Special Conditions of 


All Requirements Service" (Original Sheet No. 17, Exhibit C) 
requires five year notice of termination of service which is 
plainly in!excess of Boston Edison's needs for protection 
and therefore is unduly restrictive. 

All of the same reasons, noted above with reference 
to alternate supply (Item 10 above), apply to this restriction. 
There is no showing that a 5-year restriction is needed for 
the protection of the company, and the effect is to hold 
these municipal utilities as captive customers, while the 
company makes unilateral rate increase filings, like the 
current 20% increase. 

WHEREFORE the undersigned respectfully pray that 
the Commission reject Boston Edison Company's submission 


dated January 29, 1970 proposing an increase in rates and 
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modification of terms and conditions, and that pending 


action on this motion, it decline to assign a filing date 


to the submission. 

Respectfully submitted, 

Municipal Light Board and 
Departments of the) 

Towns of Reading and Wakefield, 


Massachusetts 


Ax Fe 


bye ee ee 
George Spiegel, Their Attorney 
Law offices of: 
George Spiegel, Esq. 
2600 Virginia Avenue, N. W. 
Washington, D. C. 20037 


February 24, 1970 
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BoSToN EDISON COMPANY 
Sxccunve Orrices 
800 Borisron Sraccr 
Boston. MassacHusetts 02199 


VICTOR H. KAZANJIAN 
ASSISTANT CCNTRAL COUNSEL 


May 31, 1968 


George Spiegel, Esquire 
2600 Virginia Avenue, N.W. 
Washington, D. C. 20037 


Dear Mr. Spiegel: 


Boston Edison Company acknowledges reccipt with your letter of May 17, 
1968 to Mr. Debevoise of an application by the Town of Reading for 115 
kV service, dated May 6, 1968, 


— 


Edison is enclosing its acceptance of the application. 


In anticipation iof submission of an application by Reading, Edison ‘has 
already taken steps towards an interconnection with a prospective 115 kV 
line to be built by Reading, Edison will carry these plans forward to the 
best of its ability so as to be in a position to interconnect its line with 
Reading's by the fall of 1969. With respect to right of way problems, 
Stauffer Chemical has advised us that it has decided to sell all its property 
and, under the circumstances, has referred us to potential buyers, one of 
which has told'us that he would sell the right of way to us for not less than 
$600,000. What effect this development will have on our progress re- 
mains tobe seen. We are actively pursuing the matter and are inviting 
Mr. Gaw to attend conferences which may be held so that he may keep 
abreast of the situation first hand, 


As anticipeted’ in your letter of May 17, 1968, Edison is accepting this 

- application intending to supply service under Rate N-1, that being its only 
rate which deals with the problem of the cost of construction of an inter- 
*corfhecfidn, réfiects costs of Supplying all a customer's needs at 115 kV and 
contains the protective features to which the Company is entitled in view of 
the type of service and size of loads anticipated, It is our view that Edison's 
Rate M is not available in this situation. It is a higher rate than Rate N-1. 
Moreover, as you have been advised, Edison has under consideration plans 

_ to file changes of its ©M Rate, one of which would limit the rate to the 13,8 kV 

._ service for which it was originally designed should it be deemed necessary 
that the position be established in that fashior. 


Very truly yours, 


BOSTON EDISON COMPANY 


. . vi tor H, Kazanjian 
_ Sandra J. Strebel, Esq. | . Assistant General Counsel 
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LAw OFFICES OF 
GEORGE SPIEGEL 
2600 VIRGINIA AVENUE, N. W. 
WASHINGTON, D.C. 20037 


February 26, 1970 


j EORGE SPIEGEL . " : TELEPHONE 333-6860 
AMES F. FAIRMAN, JR. AREA CODE 202 


Mr. Gordon M. Grant, Secretary 
Federal Power Commission 
Washington, D. C. 20426 


Re: Boston Edison Company - Rate S-1 
- Submission for filing dated 
January 29, 1970 see 
| 
Dear Mr. Secretary: 
° | 
The purpose of this letter on behalf of the Municipal 
Light Boards and Departments of Reading and Wakefield, Massa-— 
chusetts, is to comment upon the submission of proposed Rate S-l 
by Boston Edison Company which would supersede the current 
Rates M and N-l. On February 24, 1970 we filed a Motion to 
Reject Submission of Rate Change in which the basis was stated 
for rejecting Edison's submission because of lack of supporting 
data required by, and patent non-compliance with, the Commission's 
Regulations under the Federal Power Act (Sections 35.2 and 35.5). 
The motion further requested that no filing date be assigned to 
the submission until the Commission acted upon the motion. 


It is the Towns' position that in any event no filing 
date should be assigned until Edison has made a good faith effort 
to confer with the Commission's Staff and its customers on the 
many contractual aspects of the filing, as well as its obviously 
drastic change in rate-making principles which produces a 20% 
wholesale rate increase in a period when Edison's earnings are 
rising. The Commission's latest statistics show Edison to have 
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earneé an 8.10% rate ° return in 1968, up from a corresponding 
1967 level of 7.93%.—/’ Since no increase is proposed in 
Edison's retail rates, and this wholesale increase is so large 
as to require an increase in municipal retail rates, this 
proposed increase will change the balance between retail rates 
in adjoining ‘territories. Reading has committed itself to a 
$1,300,000 investment in interconnecting facilities in reliance 
upon the existing rates and terms. The Commission should not 
allow the unilateral rate change mechanisms of the Federal Power 
Act to be activated in this drastic manner without requiring a 
public utility first to confer, review and negotiate in good 
faith the mary economic and contractual matters involved. 


In ‘any event, this drastic proposed change should 
be suspended for the full period allowed under the Act and 
an investigation and hearings should be ordered. Money 
collected under proposed Rate S-l should be held subject. to 
refund of the difference between the rate finally established 
in the Commission's decision and the amounts which would have 
been collected under either,Rate M or Rate N-l as applicable 
to the particular customer. 


Each of the reasons set forth in the Towns’ Motion 
to Reject are also reasons which would require suspension, 
investigation and hearing because of the following: 


1. Omission of anticipated 115 kv revenues 
from Reading. 


2. Pailure to clearly and specifically set 
forth the rates and charges for interim 115 kv 
service. 


3. Pailure to provide most recently available 
financial statements. 


* / Statistics of Privately Owned Electric Utilities in the 
United States 1968, Class A and B Companies, FPC October 
1969, p- 653. 

**/ Rate M'is applicable and available to all customers, 
whether they purchase at 138 kv or 115 kv. Rate N-1 is 
applicable and available only to municipal utility customers 
who desire to purchase at 115 kv. 
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4. Failure to state the accumulated 
depreciation by functional classification. 

5. Failure to functionalize depreciation 
expense. 

6. Edison's Test Period is stale and un- 
reasonable and the filing otherwise fails to make 
a prima facie case. 


7. Failure to state basis for rate filing. 


8. Proposed restrictions are patently 
unlawful and unreasonable. 
The discussion in the Motion to Reject is hercby incorporated 
herein by reference. 


The proposed fuel adjustment clause should be 
eliminated. Edison is now backsliding. Over two years 
ago Edison eliminated the fuel adjustment clause from its 
retail rates and from its wholesale file Rate N-l for the 
reason, as stated formally to the FPC, that “in eliminating - 
the fuel adjustment clause Edison follows a policy common to 
other utilities of not attempting to segregate out particular 
costs and varying rates with those costs while changes in 
other costs are not so recognized." This reason is applicable 
now with even greater force since an ever expanding portion of 
its energy requirements will be supplied by nuclear generation. 
It is apparent that Edison has a policy of manipulating its 
revenues by eliminating the fuel adjustment clause just before 
a drastic reduction in fuel costs and reimposing it just before 
fuel costs are expected to rise. It is basically unsound to 
have revenues rise and fall with one item of the cost'of service, 
and this is demonstrated by Edison's unwillingness to keep a 
fuel clause adjustment in effect continuously, so that all 
the customers will get the benefits of fuel price reductions, 
as well as assuming the penalties of fuel price increases. 


“*/ Reading and Wak Reading and Wakefield v. Boston Edison Company, FPC 
Docket No. E-7400; Edison Answer dated June 3, 1968, p. 25. 
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The proposed rate of return of 8% is higher by 
far than the Commission has ever allowed to an electric 
utility and is obviously excessive. 


The rate is incomplete because it purportedly 
contemplates that the customers can purchase power from 
other systems, including unit power entitlements, but does 
not provide a rate for the transmission of such power, nor the 
rates for such partial requirements customers. This is an 
immediate and pressing problem because, at this very time 
there are offers outstanding under which Edison's wholesale 
customers will have an opportunity to purchase power from 
New Brunswick, Vermont Yankee Nuclear Power Corporation, and 
Maine Yankee Atomic Power Company, commencing in 1971 and 1972. 
In addition, they will have an opportunity to purchase surplus 
pumped storage capacity from Northeast Utilities’ Northfield 
Mountain project. Finally, the Braintree Municipal Electric 
Plant is planning construction of a 400 MW fossil steam plant 
from which a substantial amount of surplus power will be 
available for purchase by Edison and its customers. Thus 
the applicable transmission and partial requirements rates 
and terms need to be established now in order to complete 
the contemplated wholesale rate schedule. 


Paragraph C (Original Sheet No. 3, Exhibit A) of 
Edison’s General Service for Resale requires Edison's customers 
to furnish information to the company -- "as the Company may 
require” -- when they intend to resell bulk electricity. Only 
thereafter will Edison supply a rate schedule to be applied. 
Reading and Wakefield submit that such schedule should accompany 
this filing. Absent this knowledge being made available now, 
Edison is in a position at a later date to restrict what pre- 
sently purports to be unrestricted service. As a practical 
matter, Reading and Wakefield need such information so they 
are able to ascertain the merits of such a bulk resale. To 
require the towns to give pertinent data to Edison prior to 
the time a rate is established would in effect permit Edison, 
with full knowledge of the proposed resale transaction, to 
formulate a rate which by design could minimize the attractive- 
ness of such a-bulk resale of electricity. To permit Edison to 
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exercise this degree of control over the contracting opportunities 
available to its wholesale customers is unreasonable. 


The Commission must review the discriminatory relation- 
ship between Edison's proposed increased wholesale rate and its 
unchanged industrial Rate G because of the undue discrimination 
between them, and particularly with regard to the ability of 
Edison's wholesale customers to compete for new industrial 
business coming into the area. 


Further, the new rate design, as compared to Rate M, 
inhibits competition for electric heating load. Since the 1966 
filing of Rate M, retail rates have been designed to reflect 
the incremental blocks of Rate M, but this will now need to be 
changed. Not only will this inhibit attraction of new business, 
but will create props: with existing electric heating customers. 

The S-l rate has been restructured to take away from 
Edison's municipal wholesale customers the declining ¢ost 
feature of the M Rate which was available for load growth 
purchases. The impact of such a change on the towns of Reading 
and Wakefield needs to be investigated. 


The Commission should reject Edison's efforts to 
collect special charges for facilities which are part of 
general system costs. This appears to be an additional item 
designed to discourage or impede customer shift to 115 kv 
delivery. Thus, under Paragraph H Edison would retain unilateral 
power to impose charges related to distribution facilities un- 
loaded and require lump sum payments for extension facilities. 
This approach has substantial elements of individual rate- 
making, which is now thoroughly discredited in favor of the 
rolled-in-cost development and the uniform tariff. For example, 
if individual customers are to pay for 13.8 kv facilities un- 
loaded, they should receive credit for 13.8 kv facilities which are 
loaded beyond nominal capacity or are kept in operation beyond 
the normal service life. If the Company persists, the Commission 
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should consider whether all customer rates should be fixed 

on the basis of the particular transmission and subtransmission 
facilities serving the particular customer. Alternatively, 

if the Company is to charge the customer for the extension of 
115 kv service, it should give the customer the option of 
constructing the whole interconnecting facility back to Edison's 
backbone 115 kv system. 


The proposed 70¢ surcharge, with 100% ratchet, and a 
25% of load minimum, is unjust and unreasonable (Original Sheets 
Nos. 11 and 12, Exhibit B). Moreover, it» imposes this special 
charge at the very time the customer is making a massive 
capital investment to connect to 115 kv facilities, which is of 
benefit to the Company. This is illustrated by Reading's 1969 
experience. Because the conversion had not been accomplished 
in 1969, as contemplated by the parties, Edison was forced to 
install an additional large 115/13.8 kv transformer at its 
Dragon Court station to accommmodate one additional 13.8 kv 
feeder line to Reading. In this particular case, Reading put 
itself in position to interconnect in 1969. as planned, but 
Edison was unable to perform. If, however, Edison had performed 
as contemplated, Reading's taking of interim 115 kv service, on 
a partial basis, would have relieved Edison of a major additional 
investment, and under such circumstances the imposition of a 
substantial surcharge is inappropriate. This is the usual 
case. The customer by picking up load at 115 kv during the 
interim change-over period, is freeing Edison of substantial 
costs. Therefore, there should be no surcharge -- the 115 kv 
rate should be applied to all takings during the change-over 
period, once a substantial portion of the load is picked up 
at 115 kv. 


Part of the proposed increase is accomplished by the 
change from kw demand billing to kva billing. This is a drastic 
change in the manner of dealing with power factor and will 
require installation of equipment not shown to be necessary. 


The proposed provision for Interruption of Service 
goes too far in seeking to relieve Edison from responsibly 
providing safe and reliable service. Absent "willful default" 
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no liability would be imposed (Original Sheet No. 4, Exhibit 

A). The standard of liability should be that of negligence. 

Moreover, Edison should be required to develop a satisfactory 

load shedding program with its customers. Finally, irrespective 
of negligence there should be an adjustment in charges for 

failure by Edison to provide a utility grade service, as for 

example, during the current period when there are frequent voltage 
reductions imposed. 


Analysis of the cost of service study indicates that 
the allocation procedures and methods are questionable, and 
cannot be accepted without thorough investigation and hearing. 


Suspension of Edison's filing should be ordered because 
the grouping of customers on Statement M, Table l, and the allocation 
factors involved are properly subject to inquiry, Edison's dis- 
claimer of the datq submitted notwithstanding. Likewise, the 
filing by Edisen does not reflect efforts by the Company to 
replace old plant facilities with new equipment thereby im- 
proving the overall power cost situation prevailing on its 
system. — 


In any event it appears clear that the proposed rates 
are excessive, unduly discriminatory, and CSR ARESSS unreasonable 
and unlawful. : 


The terms of Paragraph I (Original Sheet: No. 9) are 
unreasonable in that Edison should be required to pay interest 
on monies refunded to its customers following settlement of 
disputed charges if it is to have the initial right to demand 
full payment of the amounts billed notwithstanding the existence 
of a dispute as to payments to be made. Further Edison's 
customers should not be required to pay an effective rate of 
interest of 12% on bills over thirty days old. Such a result is 
clearly inquitable. 
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It is requested that the restrictive terms and 
conditions be stricken as unreasonable and unlawful on their 
face, that the proposed increase in rates above the levels of 
Rate M and Rate N-l be suspended for the full period available 
to the Commission, that investigation and hearing be required, a 
that the Company be required to refund all increased rates exact 
above Rate M and Rate N-l to the extent. of the rates ultimately 
fixed by the Commission after investigation and hearing. 


Respectfully submitted, 


Cee 
Le sey yt: 
“George Spiegel 
Attorney for Municipal Light 
Boards and Departments of the 
Towns of Reading and Wakefield, 
Massachusetts 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Boston Edison Company Docket No. E- 


—— 


ANSWER OF BOSTON EDISON COMPANY IN OPPOSITION 
TO MOTION TO REJECT 


INTRODUCTION 


On February 24, 1970, the Municipal Light Boards and 
Departments of Reading and Wakefield, Massachusetts, 


("Reading" -and "Wakefielda") filed a motion to reject the 


submission by Boston Edison ("Edison") of Rate S-1 to 
5 - ioe 


supersede its Rate M. Edison files this answer in opposi- 
tion to the motion to reject. ‘ i Sie 
From the material submitted by Edison in support of 
Rate S-l, it must be apparent that Edison has taken the 
Commission's Regulations and supplied the available informa- 
tion item by item. Certainly ‘it cannot be said that Edison 
"patently fail[ed] to substantially comply with the 
applicable requirements* * *," the standard for rejection 
of a rate schedule filing set forth in section 35.5 of 
the Regulations. Edison believes the motion's unwarranted 
(and as pointed out herein, unfounded) shotgun attack on 
the filing, if accepted, would subvert the whole scheme 


of rate regulation established by the Federal Power Act. 
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The motion lists eleven specific items which it 
discusses individually. This answer will follow the same 
form. By way of introduction, the motion makes a number of 
other assertions which are answered in this introduction. 

The motion notes that Edison's overall earnings have 
continued to rise through 1969. It fails to note that 
Edison's costs have continued to rise through 1969. 


Edison's previous cost of service was based on the calendar 


year 1965. The cost of service submitted with Rate S-1l 


is based on the calendar year 1968 and fully supports the 
increase in rates. 

Erroneously postulating electric rate competition 
for industrial loads in Massachusetts, the motion evidently 
juggles "particular loads and load factors” to support a 
statement that Edison's industrial Rate G is lower than 
Rate S-1 for 13.8 kv service. Using the data from Edison 
FPC Form No. 1 for 1968 at page 414, lines 21 and 32, it 
can readily be established that such is not the case. 
The average rate in mills per kilowatt hour for the 738 
customers on Rate G in 1968 was 15.67 mills. The average 
rate for the 8 customers on Rate M in 1968 was 11.14 mills. 
Under Rate S-1 the average rate for the 8 customers would 
have been 12.76 mills. 

While the motion alleges that Reading and Wakefield 
eannot absorb an increase approaching 20 percent in Edison's 
wholesale power rate and must pass the increase along to 


their customers (a matter about which Edison currently has 


£ 426 
-3- 


no information), the motion does not point out that since 
wholesale power costs are only a portion of overall power 
costs, such increase should result in a substantially 
smaller percentage increase to their customers. | 

The motion stresses that, if any part of a rate increase 
is found unjustified after suspension, even though Edison 
would have to refund the portion found unjustified with 
interest, it would have had the use of the funds during the 
period. Edison does not believe there will be ae refund 
required, but, if there were, surely it is more equitable 
that there be a refund with interest than it is to postpone 
acceptance of a fully supported rate filing and ‘leave 
Edison without any possibility of ever collecting from 
its customers the revenues to which it is entitled during 


the period of postponement. 


The following item numbers track the item numbers in 


the motion. 
Item.1 
| 

Reading and Wakefield contend that the filing should 
contain a comparison of the sales and services and revenues 
for 115 kv delivery to Reading which is to commence at 
some future date. When the application for such service 
was made and accepted in May, 1968, Reading and Edison 
agreed that they would attempt to complete the interconnec- 
tion in the fall of 1969 but recognized that difficulties 


in right-of-way acquisition might upset the schedule (see 
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Appendix A of the motion to reject). Edison has diligently 
pursued the 115 kv interconnection, even to the extent 
of taking its first steps toward interconnection prior to 
the submission of Reading's formal request. Contrary to 
the claim of Reading and Wakefield that Edison knows that by 
November 1, 1970, Reading will be purchasing at 115 kv, the 
service date is neither known nor can be known and is, in 
fact, a matter of speculation. The uncertainty was speci- 
fically noted in Edison's letter of January 29, 1970, 
submitting the proposed S-l rate. Indeed, aspects relating 
to the acquisition of land necessary for the transmission 
line by Edison and by Reading are currently in litigation. 
Moreover, Reading has not informed Edison as to the 
portion of its load which would be transferred from 14 to 
115 kv service during the comparison period. It would hardly 
be appropriate for a public utility to make revenue compari- 
sons in rate filings on the basis of facts which are 


unknown, uncertain, and speculative. In any event, Reading 


and Wakefield are in no position to complain, since the 


rate filing contains the information which, if combined 
with information at their disposal, would enable them to 
compute the cost of power under 14 or 115 kv service or 
various combinations of the two. 

Reading and Wakefield state that the proposed S-1 rate 
should be compared with Edison's N-1 rate filing instead 
of with its M rate. The N-l rate was not accepted by the 


Commission for filing, did not become effective, and was 
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withdrawn by the S-1 rate filing. The M rate is Edison's 
only all-requirements wholesale for resale rate that is in 
effect. Patently, when section 35.13(b)(1) of the Regula- 
tions under the Federal Power Act requires a comparison of 
sales and services and revenues under the proposed new 
rate schedule and "the rate schedule proposed to be super- 
seded", the quoted phrase refers to the rate schedule 
in effect. 
Moreover, section 35.13 in its entirety relates to the 
filing of changes in rate schedules "required to be on file 
with the Commission." The N-1 rate, which was submitted 
two years ago, has never been "required to be on file," 
because service under the rate could not commence even 
within the next 90 days (see section 35.3 of the Regulations). 
Certainly, if Edison had compared the proposed S-1' rate with 
the N-1 rate submission rather than with the M rate, the 


company would not be in compliance with the Regulations. 


Item 2 


Rate S-1 provides for firm service. Edison under- 
takes to supply this service consistent with accepted 
standards of reliability which recognize that forced outages 
of equipment do occur. 

Reading and Wakefield claim that the term "relay" 
as used in item 3 on Original Sheet No. 12 of Exhibit B 
of the S-l filing is so ambiguous that the provision for 


interim 115 kv service cannot be applied with assurance. 
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To “relay” is a term in common usage in New England in the 
electric power industry and means "to back up" facilities 
in an attempt to prevent interruptions of service in the 
event of an equipment outage. For example, if there is 
only one 115 kv line supplying 2 load, the line is not 
relayed and in the event of an outage of the line the 
customer receives no power. If the 115 kv line is backed 
up by other transmission lines capable of supplying the 
load, then the 115 kv line is "relayed" and the service 
is firm. The term 4s sometimes used in the negative 
form also. For example, in the Agreement between the 
Town of Braintree and Edison, on file with the Commission, 
at page 10, reference is made to "unrelayed capacity" 
purchases. 

The terms of the S-1 rate do not contemplate unrelayed 
service. They provide that: 


(1) <A customer receiving all firm service at 115 kv 
pays the basic rate. 


(2) A customer receiving all firm service at 14 or 
24 kv pays the basic rate plus $0.70 per kva 
per month. 


(3) During the period of changeover when firm servic 
to the customer requires the Company to maintain 
14 kv service to relay 115 kv service, or vice 
versa, the rate will include a charge of $0.70 
per kva for the total taken. 


During a period of changeover when the customer 
has changed over part of its system to firm 115 
service, and the ee firm portion is suppl 
by the Company at 14 or 24 kv, a totalizing 
meter will measure the demands of both loads to 
which the demand charge for 115 kv service will 
apply and the additional charge of 70 cents per 


kva per month will apply only to the 14 and 


24 kv loads (minimum 25 percent). : 


Item 3 


Reading and Wakefield state that Edison did not submit 


the most recently available balance sheet, income state- 
ment, and earned surplus statement pursuant to section 35.13 
(b)(4)(iv)(Statements A, B, and C). The fact is that 
the most recently available statements in the form required 
by section 35.13 were submitted. Manay distributions and 
allocations are necessary to provide Statements A, B, and C, 
and, in the ordinary course of business, these distributions 
and allocations are made at year end. For purposes of the 
S-1 rate filing, Edison, while not required to do so by 
the regulations, simulated an annual closing as of June 30, 
1969, so that Statements A, B, and C could reflect a 
more recent period than calendar year 1968. As soon as the 
year end 1969 statements were available, they were forwarded 
to the Commission. | 

The income statement contained in Edison's quarterly 
Dividend Report would not be acceptable as Statement B. 
The conventional income statements in Quarterly Dividend 
Reports contain summary data only, including much estimated 
data, for example, on local property taxes, depreciation, 
and maintenance. Edison's Quarterly Dividend Report does 


not enclose balance sheet data or earned surplus data. 
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Items 4 and 5 


Reading and Wakefield object that Edison has not 
functionalized its statements of accumulated depreciation 
and depreciation expense but instead present total depreci- 
ation balance and expense items. Edison uses a composite 
depreciation rate and believes its allocations reflecting 
this rate are a reasonable basis for its cost of service. 

As the Commission is aware, some time ago Edison engaged 

the firm of Jackson & Moreland to conduct a complete analysis 
of its plant for the purpose of establishing separate depre- 
ciation accounts for the basic classes of plant. The study 
is not yet complete and cculd not be included with the 

S-1 rate filing, but is expected to be available in the 

near future. The fact that the study has not yet been 
completed in no way warrants the extended diatribe against 


Edison under these item headings. 


Item 6 


Reading and Wakefield characterize Edison's 1968 


test year as "stale" and "unreasonable." In fact, Edison's 
cost of service study encompasses the most recent complete 
data available when it was filed. Since the filing was 
made in January, 1970, Edison can hardly be expected to 
have used test year 1969 data. The Alabama-Tennessee 
Natural orders cited by the motion are inapposite; in that 


case the Examiner, after hearing, dismissed a complaint and 


the Commission a year later refused to reopen the proceed- 
ings for a new hearing. The test year was by then! three 
years old. 

Reading and Wakefield urge that Edison should’ have 
used a split year ending September 30, 1969. They say 
that Edison obviously had available the necessary data since 
it issued an income statement in its quarterly Financial 
Report to stockholders dated November 1, 1970. As noted 
previously, the data prepared quarterly are on a summary 
and, in some cases, estimated basis and are not designed 
to support a cost of service study. 

Reading and Wakefield state that adjustments should 
be made to reflect the retirement of generating and trans- 
mission plant and its replacement with more efficient plant. 
In 1968, Edison retired some $19,000,000 of shan. ona these 
retirements are reflected in the cost of service study. 
In 1969, retirements of production plant amounted to $1,330,000. 


Edison's total production plant as of January 1, 1969, 


was over $250 million. The effect of the 1969 retirements 


on the cost of service would be negligible. 

Reading and Wakefield urge that Edison's cost) of 
service should be pro formed to account for economies 
deriving from REMVEC. REMVEC's principal advantage is in 
improved reliability of service. To date the operating , 
economies to Edison have been relatively minor. They would 


not appreciably affect the cost of service. 
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Reading and Wakefield point to a growth in Edison's 


net operating income in the year ending September 30, 1969, 
over the prior comparable year. This growth was from 
$31,711,844, to $32,583,333, an amount of $871,489 or 2.7 
percent. With an annual increase of over six percent in 
Edison's plant account for the year 1969, it should be 
obvious that a 2.7 percent increase in net operating 
income is inadequate to maintain the rate of return. 
Contrary to the implication sought to be conveyed in the 
motion to reject, Edison has no advantage in using a 1968 
test year rather than some more recent split year. 

If adjustments of the type proposed by Reading and 
Wakefield were made to Edison's cost of service, it would 
be appropriate to make adjustments to reflect the severely 
increased costs to which Edison and other utilities, and 
particularly those in large metropolitan areas, have been 
subjected. It is believed that these adjustments would 
result in a showing of a greater revenue deficiency than 


indicated by the cost of service study. 
Item 


Edison included in its cost of service a statement 
that, while it had prepared the study in accordance with 
Commission instructions and regulations, it had reservations 
as to certain methods required. Reading and Wakefield 
improperly characterize this statement as a "repudiation" 


of the rate base and allowable expenses contained in the 
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filing and argue that Edison should state in its filing the 
"costs and profit Edison thinks. . . proper to collect". 
There is nothing in the Commission's regulations that makes 
it inappropriate for a utility to reserve its right to 
contest established methods in the event of a formal 
proceeding or that requires a utility to include in its 
filing a statement of what it believes to be the proper 


methods. 
Item 8 


Items 8 through 11 of the motion to reject complain 
of provisions in the S-1 schedules which deal with! the resale 
of power purchased thereunder, the installation by the 
customers of generating capacity, the purchase by them of 
capacity from sources other than Edison, requests for partial 
requirements service and rates after such installation or 
purchase, and the termination of service. As to each of 
the foregoing the source of discontent must be the advance 
notice or information required by the company, for in 
each instance the right to engage in the underlying activity 
is affirmed in Rate S-l. 


Throughout the argument in Items 8 through 11 of the 


motion runs the common theme that, concealed within each of 
the rather conventional clauses in question, there lies a 
monster. Suspicion abounds. We are told that the very 
existence of the document will enable Edison to "violate 


antitrust policy and law", "hold the Company's customers 
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captive", "inhibit promising developments in regional 
power supply cooperation", "prevent Edison customers from 
participation in purchases from the Vermont and Maine 
Yankee projects and thus interfere with current plans for 
settlement", "deprive Edison customers of . . . power from 


New Brunswick and Northfield Mountain", "hamper Edison cus- 


tomers from participating in . . . [NEPOOL]" and "hamper 


- - - Braintree's municipal plant." 

These extreme forebodings bear no relation to reality, 
and the mild notice provisions from which they derive are 
all essential to the ability of Edison to continue to 
provide reliable service at reasonable rates to its customers. 
Be that as it may, it is quite obvious that the arguments 
go to the merits of the rate schedules and not to the issue 
of whether there has been a failure to fulfill filing 
requirements. 

As to jeach of the clauses complained of, the provisions 
of the Federal Power Act and the Federal Power Commission's 
regulations, rules and procedures afford ample opportunity 
for review and adjudication of the merits of Rate S-l. 

This longstanding statutory and administrative scheme does 
not contemplate the circumvention of the provisions of 
section 205 of the Federal Power Act by the misdirected 
interposition into the filing process of substantive 
considerations. Nothing in section 35.5 of the Commission's 


Regulations under the Federal Power Act justifies the 
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rejection urged by the motion, and the consequent denial 
of Edison's right to the due process of the customary 
substantive review and adjudication, if necessary, of the 
merits of its Rate S-l terms and conditions. 

Edison submits that a rational analysis of the provisions 
assaulted in Items 8 through 11 of the motion compels the 
conclusion that they are fair and reasonable to all parties. 
The motion concedes that "Obviously, Edison is entitled to 
some protection from sudden increases or decreased in load 
by its resale customers". Whether the provisions themselves 
afford such protection in a reasonable or unreasonable 
manner is a matter for determination in the usual course of 
Commission review. The motion states that "there is an 
area for agreement if a utility is willing to Sern fe 
good faith." Edison has in the past been willing to engage 
in discussions with its customers. In fact Edison repeatedly 
met with representatives of the movants in Massachusetts 
and in Washington at the offices of the Commission, at which 
meetings staff representatives and counsel were present, 
to discuss rates. That such conferences were maprodact ive 
is illustrated by the fact that to this day virtually no 


agreement on any issue originally in dispute has ever been 
| 


reached. The many modifications of position made by 
Edison have been met with intransigence on the part of the 
movants. The motion cites with approval the recent settle- 


ment between New England Power Company and its 22 municipal 


utility customers. While asserting that such "amicable" 
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settlements will be foreclosed if Edison is permitted 

to file its Rate S-1, the motion neglected to state the fact 
that the NEPCO settlement was not reached until after 
pre-hearing depositions, the filing of testimony by all 
parties and the start of cross examination of the complain- 


ants' witnesses. 


Item 9 


The motion's characterization of the availability 
clause as preventing sales for resale is incorrect. The 
rate specifically provides for such sales. The requirement 
is that notice be given to the Company and that the Company 
have the ability to supply the electricity. 

The addition of a block of power without sufficient 
notice could be beyond the capabilities of the company. 
Thus, notice is essential. 

Moreover, Rate S-l charges are predicated on furnishing 
requirements to a class of customers with certain load 
characteristics. A bulk purchaser from one of the movants 
may require only peaking capacity, only base load capacity, 
capacity for short term or long term, or a combination of 
the foregoing. As can be seen, the potential variations 
are numerous. As soon as the notice of intended resale is 
given to the company under the availability clause, Edison 
will undertake to supply the appropriate rate data reflecting 


the characteristics of the service to be provided. 
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Items 10 and 11 

Reading and Wakefield claim that the notice provisions 
in regard to self-generation, outside purchase and termination 
are unnecessarily restrictive and are unlawful. ‘The rate 
specifically provides that reasonable notice be given. 

The company plans to study each proposal on its merits, 
and would hardly be in a position to insist on a five year 
period if a shorter period is reasonable. : 

Edison under the provisions of Rate S-l has the 
responsibility of providing for the electrical mernaeen 
ments of its S-1 customers. This responsibility involves 
the expenditure of considerable sums for generation, 
transmission and distribution facilities. As shown in 
Statement M of the 1968 cost study, Edison had an average 
electric plant in service of almost $60,000,000 to serve 
the Rate M customers. Since it takes 5 to 7 vases to 
conseruce a large power plant, any S-1l customer planning 
such & project would not find the five-year notice burden- 
some. It does, however, give Edison reasonable and necessary 
notice of a customer's future plans. Edison, without such 
notice, will be unable to make sound forecasts and economic 
studies to determine the amount of additional capacity for 
which it should plan. Reading and Wakefield by the end of 
1970 are expected to have a combined peak demand of about 
82,000 kw. The unexpected loss of a load of this’ magnitude 


could work a substantial hardship on Edison. 


Rate S-1 is designed for customers purchasing total 
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requirements from Edison. The installation of peaking capa- 
city in an amount of less than 20% of a customer's peak 
load would not, it is thought, sufficiently change the 
character of the customer's purchase so that a new rate 
would be required. In Edison's judgment, for installation 
of peaking capacity in an amount in excess of 20% of a 
customer's! peak load, a new rate, reflecting the customer's 


new load characteristics, might be appropriate. Rather than 


imposing a! hardship, the 20% provision enables the S-1l 


customer to provide for a substantial portion of its peak 
load without a change in the rate. Moreover, a customer 
will require two years to plan, design and build a peaking 
plant, and,therefore, a two year notice requirement would 
work no hardship. 

The motion complains that a partial requirements rate 
has not been included in the S-l schedule. In view of 
variations’ as to the type and quantities of power which 
might be sought under such contracts, a general partial 
requirements rate was not thought to be necessary or desir- 
able. It should be noted that an expeditious procedure for 
accomplishiing the desired result has been prescribed in 
Rate S-l. When a request is made, specifying the type and 
quantity of power to be purchased or installed and the 
planned date of service, the company will develop an appro- 
priate rate. 

In summary, Rate S-l gives the customer freedom of 


action to plan for its electrical requirements. The 
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company, however, is entitled to reasonable notice of such 
plans in order to provide economically for its future 


generation, transmission and distribution requirements. 
Conclusion 


The motion to reject mixes substantive issues with 
claimed procedural irregularities. Although the substantive 
issues are improperly raised in such a motion, the foregoing 
has provided an answer to them in order to demonstrate 
that the wild claims and fears expressed in their support 
are without substance or foundation. So also the alleged 
procedural irregularities have been discussed and shown 
to fall far short of establishing that the S-l Rate filing 
"patently fails to substantially comply with the applicable 
requirements set forth in this part [35], or the Commission's 
rules of practice and procedure. 

WHEREFORE the motion should be denied. 

Respectfully submitted, 


BOSTON EDISON COMPANY 


By its Attorney 


s/Thomas M. Debevoise 


Thomas M. Debevoise 
Of Counsel: Debevoise & Liberman 
James M. Carroll, Esq. Shoreham Building 
Victor H. Kazanjian, Esq. Washington, D. C. | 20005 
Boston Edison Company 
800 Boylston Street 
Boston, Massachusetts 02199 March 6,1970 


George C. Caner, Jr. 

Ropes & Gray 

225 Franklin Street 

Boston, Massachusetts 02110 


J Sake Loi Ivo 


Boston Edison Edison Company -__ 

Kétention: Kr. Ralph M. Kelron 

309 _ Assistant Treasurcr % 

300 Boylston Street 

Boston, Massachusetts 9219) MAR 17 1970 


Gentlenens 


We refer to your letter of Jenuary 29, 1970, with which you 
submitted for filing a revised rate for wholesale for resale service, 
Rate 8-1, tocether with generel terms and conditions and other related 
deta, end your letters of Jamary 30 end February 27, which cont2ined 
cert3in edditionz] material in conncction with thet filing. You 
prooose that Rote S-1 supersede rate schedules now on file with this 
Cosmission. Your submittal includes 2 cost of service anelysis in 
support of the increase in billings which present Rate M customers 
would experience under Pate S-l. ‘The proposed effective date of Rxte 
S-1 is April 1, 1370. 


After reviexinz the entire filing the staff finds the filing 
deficient. In order to corplete your filing, the following items 
sha2ld be furnished: 


1. Staterent (1) of Section 35.135 of the Commtestonts Peguiations 
under ithe Federal Power Act (18 CFR 35.13) requires ths ~eubnittal 
of the cost of certain special facilities which ths filing utility 
considers devoted entirely to the service involved. It app2ars 
from the stotenents contained on pases ten and eleven of the 
narrative accazpanyinz Statement M-Allocated Cost of? Service in 
the section entitled "Allocation of Distribution Plant” and fron 
the fect that the proposed Pate S-1 contains additives for 1 
and 24 kv service and for a 4 “v transformation charge, that you 
consider certain special facilities devoted wy the servico involved. 
Please provide Statezent MN (1). 
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2. The cost-of-cervice an: lysis indicates thit 1968 revemes : 
under Rate 6-1 would have amounted to $16,937,803. what 
Gata were utilised to estimate these teat-zvar rovemes? 
Plcase furnish billing determimunts. Reena es 


The billing demand under the proposed rate is in kilovolt- 
amperes. For the purpose of preparing revenue comparisons 
required in connection with the 3-1 rate filing, were kva 
demands metered or estinated? Ir estimated, please provide 
the besis for the estimates. 


Paregraph H of the terms and conditions of the proposed rte 
indicates an additional charge “at the rate of 157, per year 
of the original cost of such facilities" for facilities 
prematurely retired or texporarily unloaded in conversion to 
215,000 volt service. Please provide the derivation of the 
15% charge. S54 


In addition, the following questions should be answered to permit 
the staff to analyze your filing: 


(1). What is the purpose of separating municipal resale customers 
a8 a group, from private resale custozers as e group in the 
development of your cost of service? 


(2)(a)What is the Company's representation with respect to costs 
to serve Norwood and Reading at 115 kv, as compared with 
revenues under the proposed S-1 rate for such services? 


(b)that is the cost of service versus revenue comparison for 
the resale customers continuing to take service at 4 kv? 


(3) the proposed rate provides for lunp-sum payzents for certain 
115,009 volt line extensions. The information which you have 
submitted does not list specific payments to be made by the 
two custoers switching to 115,000 volt service. What, if 
any, luzp-sun paynents would be required of these customers? 
Why would these lump-sum payments be required? 


What is the reason for the proposed chanse from the use of 
kilowatt demands under Rute M to kilovolt-ampere demands 
under Rate S-17 5 
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In addition to the date .iled with the Secretury, o letter and 
twe copies of accompanying "Statemant of Cust of Bervice-1%5 
General Service ior Resale-Allocation Factors” were han! carried 
to Mr. Jeck Weiss or the Comuiesion's steff by Boston Biizon's 
counsel »n March 2, 1970. These dat» are requi:ed to be filed 
es a part os the srpporting date in order to complete your rate 
fil ng. Plen#e aubnit five copies tor tiling to the 0.fice of 
the Secretary of the Commission, in accordence with Section 

5.7 of the Commission's Reguictions under the Federal Power 
Act (15 CFR 35.7) with such copies to other parties es required 
by Section 35.2 (4) of those Regulatizns (15 CFR 33.2 (a)). 

In order t= assure procer filing and coneiceretion of data 
gubnitted in support of your rete fil-ngs. ell such dota 
should te *Lled w-th the O<fice o: the Secretary of the 
Comission in’ eccordan-e with Section 1.14 0. the Commission's 
Rules of Practice and Procedure (18 CFR 1.14). 


Upon receipt of the date necessary t> conplete your filing, 
a filing dste will be assigned end processing of your siling 
will commence. 


Very truly yours, 
thon 2 Gast 


Secretary 
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UNITED STATES OF AMERICA 
PEDERAL POWER COMMISSION 


Before Commissioners: Albert B. Brooke, Jr., Acting Chairman; 
Lawrence J. O'Connor, Jr., Carl E. Bagge, 


and John A. Carver, Jr. 
Boston Edison Company ) Docket No. E-7485 


' ORDER SUSPENDING PROPOSED CHANGE 
IN RATE SCHEDULE, DENYING REQUEST FOR WAIVER 
OF NOTICE REQUIREMENTS, AND PROVIDING FOR HEARING 


(Issued March 27, 1970) 


This order suspends for one day the operation of a pro- 
posed change iin rate schedule, denies request to waive notice 
requirements, and orders a public hearing to be held on the 
lawfulness of the proposed chanzg=2. 


Boston Edison Company (Edisen), a pudlic utility subdject 
to the jurisdiction of this Commission, on February 28, 1969, 
tendered for filing a notice of termination of an agreement 
between it and Boston Gas Company (Boston Gas) to be effective 
as of March 31, 1969. 1/ That filing was not completed until 
February 26, 1970. Edison has reguested waiver of the notice 
requirements to permit its filing to be made effective as of 
April 1, 1969; but, if waiver is not granted, Edison requests 
that it become effective 30 days after completion of the fil- 
ing requirements, i.e., March 29, 1970. . 


Edison serves seven,2i1l irements wholesale customers, 
including Boston Gas, uncer tandard Wholesale flectric 
Utility Rate “@ (Rate M). However, application of Rate M to 
Boston Ges is modified by special contract provisions, which 
result in lower charges to 30ston Gas. By its filing, Edison 
now provoses to discontinue those contract provisions, which 
will result in an estimated increase in jurisdictional revenues 
from Boston Ges of approximately $58,000 annually based on 
estimated sales for the 12-month period ending March 31, 1969. 


ect 
Ss 


owoteret 
requ 
7 

its s 


i/ ‘The filing is designated as Supplement No. 3 to Edison's 
Rate Schedule FPC No. 3. 


pc-24 
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In support of its filing, Edison states that Rate M had 
been designed to reflect the fact that the annual maximum 
demand of the wholesale customers occurred at the time of 
Edison's annual peak. However, Boston Gas' annual peak did not 
coincide with that of Edison or the other wholesale customers. 
Consequently, special contract provisions were negotiated to 
reflect the noncoincident demand factor, which reduced Boston 
Gas' billing demand to 90% of its annual peak (the other 
wholesale customers' rate contained a 100% demand ratchet 
provision), Edison now asserts that this difference is 
. no longer valid. Its present Rate 4 is designed on the basis 
of the average of monthly peaxs. Edison takes the position 
that Boston Gas' load pattern does not differ sufficiently 
from the other customers to warrant special rates. Addi- 
tionally, Edison states that in 1966 the special provisions 
were intended as temporary relief to Boston Gas to alleviate 
its load growth slow-down caused by a major renewal project 
in its service area, which condition has.now been alleviated. 


Boston Gas, by letters dated April 4, 1969, and Febru- 
ary 24, 1970, and by a protest and-petition filed May 14, 1969, 
has objected to Edison's proposed change in its rates and charges. 
Boston Gas asserts that the elimination of its special contract 
provisions is discriminatory and unlawful. It alleges that its 
service characteristics are sufficiently different from Edison's 
other wholesale customers to warrant different rates. It points 
to its load factor and peak periods to substantiate its claim 
for justification of the special contract provisions in its 
rate determination. In addition, Boston Gas challenges the 
propriety of the proposed rate level and requests this Commis- 
sion to conduct an investigation of the proposed. change, to 
deny the request for waiver of the notice requirements, and to 
suspend the proposed change. 


Edison's assertions in support of its filing and the pro- 
test of Boston Gas raise questions which can best be resolved 
through a public hearing. Thus, we are ordering a hearing to 
determine those issues and we shall suspend the rate schedule 
filing in accordance with Section 205(d) of the Federal Power 
Act. We believe that a one-day suspension period is appropriate 
in this case. 


The Commission further finds: 


(1) The proposed increased rates and charges have not 
been shown to be justified and may be unjust, unreasonable, 
unduly discriminatory, or preferential, or otherwise unlawful - 
under the Federal Power Act. ; 
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(2) shown to waive the notice 
requirements of Section 205(¢) tne Federal Power Act and 
Section 35.3 of the Commission's Regulations thereunder (18 
CFR 35.3). ; 


(3) It is necessary and apsropriate for the purposes of 
the Federal Power Act, particularly Sections 205, 206, 301, 307, 
308 and 309 thereof, that the Commigsion-enter upon 2 hearing 
concerning the lawfulness cf the rates and charges contained in 
Supplement No. 3 to Edison's Rate Schedule FPC No. 3 and that 
the proposed supplement be suspended and the use thereof defer- 
red, all as hereinafter provided. 


The Commission orders: 


(A) Pursuant to the authority contained in and subject to 
the jurisdiction conferred upon the Federal Power Commission 
by the Federal Power Act and pursuant to the Commission's Rules 
of Practice and Procedure, 2 pudlic hearing shall be convened to 
commence with a prehearing conrerence to be held on June 9, 1970, 
at 10:00 a.m. (EDT) at the offices of the Federal Power Commis- 
sion in Washington, D.C., concerning the lawfulness of the rates 
and charges contained in Supplement No. 3 to Edison's Rate 
-Schedule PPC No. 3. 


(B) Edison's request for waiver of the notice requirements 
of Section 205(d) of the Federal Power Act and Section 35.3 of 
the Commission's Regulations thereunder (18 CPR 35.3) is denied. 


(C) Pending such hearing and decision thereon, Supplement 
No. 3 to Edison's Rate Schedule FPC No. 3 is hereby suspended and 
the use thereof deferred until March 30, 1970. On that day, that 
Supplement shall take effect in the manner prescribed by the ; 
Federal Power Act, and Edison, subject to further orders of the 
Commission, shail charge end collect the increased rates and 
charges set forth in that supplement for all power sold and de- 
livered thereunder. = aC 


(D) Edison shall refund at such times and in such manner 
as may be required by final order of the Commission, the portion 
of the increased rates and charges found by the Commission in 
this proceeding not justified, together with interest at the rate 
of 8.0 percent per annum, from the date of payment to Edison un- 
til refunded; shall bear 211 costs of any such refunding; shall 
keep accurate accounts in detail of all amounts received by rea- 
son of the increased rates and charges effective as of March 30, 
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1970, for each billing period; and shall report (original and 

one copy) in writing and under oath, to the Commission monthly, 
‘for each billing period, the billing determinants ‘of electric 
energy sold and delivered under the above-described Supplement, 
and the revenues resulting therefrom as computed under the rates 
in effect immediately prior to March 30, 1970, and under the 
rates and charges made effective by this order, together with the 
differences in the revenues so computed. 


(E) Unless otherwise ordered by the Commission, Edison 
shall not change the terms or provisions of Supplement No. 3 
to its Rate Schedule FPC No. 3 until this proceeding has been 
terminated or until the period of suspension has expired. 


(F) Notices of intervention and petitions to intervene 
in this proceeding may be filed with the Federal Power Commis-— 
Sion, Washington, D.c. 20426, on or before April 17, 1970, in 
accordance with the Commission's Rules of Practice and Proce- 
dure (18 CFR 1.8 or 1.37). Answers to those petitions may be 
filed on or before May 1, 1970. ! 


By the Commission. 
(SEAL) 


Gordon M. Grant, | 
Secretary. 


R&T 


DEBEVOISE & LIBERMAN | 
SHOREHAM RSS moi St TA TaARt. 
WASHINGTON, D.C. 200 


TELEPHONE 303- need 31 ] 4? Pi "70 


JAMES B UBCRMAN FEOSE st St cae 


boloMegss 
THOMAS M. DEBEVOIST VM 4tS SION 


FREORICK w. MUSTAGH 


GEORGE F. BRUOER March 30, 1970 


WILUAM J. MAOOEN, JR. 
WILUAM M@. COMEN 
FRANK . PEARY 


Honorable Gordon MM. Grant 
Secretary 

Faderal Power Commi:3ion 

&hi G Street, N. wW. 

We shington, BP. C. 20825 


Re: Boston Edison Comnrany Fate S-1 Filing 
Tear tir. Grant: 


The Bo. ton Edison Cemvany regret: that your letter of 
Mereh 17, 1970, wes celeyed in transit, verhen: bscau e of the 
po tal -ituetion, but it 1° filing today the matertal: and 
infornetion ‘neeified therein conecrning the cartioned filinz 
thile the cemzany believe: that the raterials and information. 
eerlier cucslicd by thr ccrvany hed already ‘ati fied the rate 

chedule filing rewuirorent: of the Commi fon’ Rule: and 
Femuletion: in eccordence with longstanding end recent Commi ision 
preecdent:, if efter examining the metcrial: and information 
being filed today you do not agree, the commany recuse ts. thet a 
filins dete now be a signed and thet the rete .ehedule be per- 
nitts ca to peemme effective thirty cay: thereafter. 


In rezard to the material; on alloceticon factor , which 
your letter note: the undersign-d esun-‘el hand carried ts the 
Cemmt .:fon, please te advi-.ed that the - material: were not 
con-idered by the esursny a: o recuircd jart of the filins 
“the prinefiral determinent. ued for allcection nurnose3” raving 
been urplicd a rart of the co.t of services cn Januory <3, 1970. 
Under the some procedures heretofore utilicced in connection 
with cther conrany filing:, the:e work paver: wore urclied to 
Staff e@ soon a: trey were com: fled, iImsly to be heirful. Por 
the :eme reason, ¢o,.12: were mace end forwarded to cach of the 

wustomers. In econnection with the Sel Tate Filine, tt ‘hould 
be noted thet ee com any, without renue t, elo 
eu tomer the unvortins data ubmitted to the Commission on 
Tennery 23, 1979, @:0on tnousn not required to do ‘0 by section 
35.2/d) of the j -egalation -. 
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Honorable Gordon M. Grant 
March 39, 1970 
Page 2 


It would be annreciated if a copy of written reque sts for 
information be forwarded to the under igned csun-el. The 
company :tands ready to re:pond to ell oral and uritten Staff 


reque;t. covering the Rate S-1 Filing a: OTROS as 
possible. 


Very traly yours, 


Thoma: 4. Debevoi-:e 
Attorney for 
BOSTON EDISON COMPANY 


ree 
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DEBEVOISE & LIBERMAN 


SHOREHAM BUILDING 
WASHINGTON, 0. C. 20005 


TELEPHONE 393-2080 


JAMES @ UIBCRMAN 
THOMAS M. OCSCVOISE 


FROEO@ICK w. HUSTAGH 
GCORGE F. BRUSER 
WILUAS 3. MADOCN, JR. 


wiiuan 6. COMEN March 30, 1970 


FRANK M. PEARL 


Honorable Gordon M. Grant 
Secretary 

Federal Power Commission 
441 G Street, N. W. 
Washington, D. C. 20426 


Re: Boston Edison Company 
Rate S-1 Filing 


Dear Mr. Grant: 


Five copies of this letter and the following materials and information 
are submitted in connection with the captioned filing: 


1. Statement N(1). The company does not consider that it 
has "special facilities” within the meaning of Section 
35.13 (b)(4)(iv) Statement N (1), nor is any specific 
facility charged against any specific customer in the 
1968 cost of service. While there are some specific 
cables that are today used only in connection with 
service to specific customers, these cables are not 
classified as "special facilities” and are not segregated 
from similar cables in the company's distribution plant 
accounts. Pages ten and eleven of the narrative 
accompanying Statement M in the company’s 1968 cost 
of service, filed on January 29, 1976, explains the basis 
of allocation of distribution plant to the wholesale customers 
from the company's book figures. Pages ten and eleven of 
the information on allocations submitted on March 2, 1970 
contain a breakdown of the allocated costs to each wholesale 
customer. 


Enclosed herewith, however, is a Statement N (1) 
containing four tables which breakdown the company's 
1968 cost of service by voltage level, showing the additional 
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costs of service as the voltage level is stepped down 
from the company's power supply voltage level. 


The 1968 estimated test-year revenues were computed 

by applying rate S-1 to the billing demands and demands 

for 14 kv and 24 ky service presented in Statement M - 

Table 6, Sheet 11 of the company's cost of service filed 

on January 29, 1970 and to the megawatthour sales 

summarized on lines 8 through 11 of Statement M - Table 5, 

with one exception. The billing demands for that part of 

the service to Concord which is at 4 kv and which results 

in test-year revenues of $24, 815 are not included in 

Table 6. The Concord 4 kv billing demands were: January-- 

4,580 kva and December--4, 764 kva, the total demand for 

4 kv service (100% ratchet) being (4, 580 x 11) + 4,764 = 

55, 144 kva. 
The computation of the estimated revenues using the 

above data can be made as follows: 


Demand Charge: ($1.95 x 3, 122,905) + ($3, 000'x 
12 x 8) 
Energy: ($5.40 x 1, 331, 400) + ($0.40 x 
3, 122, 905) | 8, 438, 722 
14 and 24 kv Service: ($0.70 x 3, 066, 582) 2, 146, 607 
4 ky Service: ($0.45 x 55, 144) 24, 815 


$16, 987, 808 


= $ 6,377, 664 


In preparing the revenue comparisons, actual metered kva 
demands were used for periods prior to January 1970; for 
subsequent periods, each customer's kva demand was estimated 
on the basis of its rate of growth, as determined from trend 
curves and information supplied by the customer concerning 
unusual anticipated loads. | 


The figure of 15% per year of original cost used in paragraph 
H of the terms and conditions of Rate S-1 has an historical 
basis and has not yet been changed to reflect the increases 

in cost of capital and local taxes. A detailed analysis of its 
derivation was requested by Staff and supplied on February. 7, 


Honorable Gordon M. Grant 
March 30, 1970 


Page 3 


1968, consisting of 5 pages and 13 tables. Subsequently 
a more simplified formulation was also supplied, as 
follows: 


Propert 
Levelized Depreciation Nondepreciable 
Return 7.00 
Sinking Fund Deprec. -50 
Local Taxes : 3.50 


Income Tax with Liberalized 
Deprec. 2.50 


Average of above 14. 00% 


O&M 1.00 
15. 00% 


‘The following further information may be et in 
connection with the filing: 


(1) The separate presentation of municipal resale customers 
and private resale customers in the 1968 cost of service study 
follows the pattern of the company's 1965 cost of service study 
and gives those interested in analyzing the study one of the 
steps in the development of the total costs to be allocated to 
the entire class of resale customers. The classification 
played no role in rate design, the costs of all customers being 
totaled for this purpose, but since the information was a step 
in the development of total costs and had not been questioned 
by the Staff in the 1965 study, it was again presented in the 
1968 study. 


(2)(a) The company has not made a separate study in con- 
nection with the filing of the costs to serve Norwood and 


Honorable Gordon M. Grant j 
March 30, 1970 
Page 4 


Reading jn the future at 115 kv, but certain information 

based upon 1968 figures can be derived from the material 
submitted. The 1968 cost of service has been broken down 

for service at each voltage level, including 115 kv, on the 
Statement N (1) submitted herewith. That shows 1968 cost 

of 115 kv power supply to all the resale customers to be 

$15, 698, 670. Applying Rate S-1 to actual 1968 115 kv service 
to the entire class results in computed revenue of $14, 816, 386. 
This revenue figure, of course, would not change if Norwood 
and Reading had been taking service at 115 kv. Further it can 
be computed that, if Norwood in 1968 had been served at 115 kv 
instead of 14 kv, it would have been billed $1, 396, 785 instead 
of $1, 625,542. For Reading the same computation shows 

$2, 394, 489 instead of $2, 858, 301. 


(b) A cost of service versus revenue comparison for 
14 kv customers once Norwood and Reading take service 
at 115 kv in the future can be computed as if the switch over 
had occurred in 1968 from data submitted. The 1968 average 
added cost of 14 kv facilities amounted to $23.63 per average 
kva of all the customers served at that voltage. Upon removal 
of the 14 kv facilities used to serve Norwood and Reading and 
the Norwood and Reading 14 kv loads, the average cost in 
1968 would have amounted to $23.15 per average kva, which 
means that there would have been about a 2% effect upon the 
added cost versus added revenue relationship for 14 kv 
service. The effect upon a total cost versus total revenue 
relationship for the remaining 14 kv customers wore be 
approximately 0.3%. 


(3) Rate S-1 provides for an initial lump-sum paere to 
the company if the company's costs associated with a new 
115 kv line extension to serve a customer desiring 115 kv 
service exceeds $5 per kva of the customer's demand. 

The charge is derived as follows: As shown on Statement M, 
Table 2, Sheet 1, Column H, lines 29 and 30, the cost of 
115 kv tap lines included in the 1968 cost study amounted to 
$284, 115 for non-depreciable plant and $951, 167 for 
depreciable plant, for a total of $1, 235, 282. As shown on 
Statement M, Table 6, Sheet 11, the total kva months on an 
80% ratchet were 3, 122, 905, which, divided by 12, amounts 
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Honorable Gordon M. Grant” 
March 30, 1970 
Page 5 


to an average demand of 260,000 kva. The average cost 

is then $4.75 per kva, which is the amount included in the 
rate for these lines. An average cost of $5 per kva was 
used to represent a fair cost to be absorbed by the company 
for any added 115 kv tap lines under Rate S-1. Under the 
rate, any payment made by the customer for costs in excess 
of $5 per kva of demand at the time of interconnection would 
be refunded at the rate of $5 per kva of annual increase in 
peak demand on the company. 


The total final costs of the company’s 115 kv extensions 
to Norwood and Reading are not known since the facilities 
are not completed. On February 12, 1970, the company 
estimated for the Massachusetts Department of Public 
Utilities that its cost of the new line to connect at the point 
selected by Reading (instead of at the company's existing 
115 ‘ky lines in Wilmington) would be $506, 000. If this figure 
holds, on the basis of a 1970 estimated peak demand on the 
company of 63, 000 kva, Reading would be required to pay in 
$191, 000. Once its demands on the company reached 101, 000 
kva, all of this sum would be refunded. The estimate of the 
Norwood line furnished the Massachusetts Department of 
Public Utilities in February, 1969 was $197,500. Atan 
estimated 1971 peak load of 34, 000 kva, Norwood would be 
required to pay in $27,500, which would be returned upon 
load growth placing demands on the company of 39, 500 kva. 


(4) ‘Rate S-1 proposes to charge on the basis of kva demands 
instead of kw demands, which were used in Rate M. This will 
provide an incentive to customers to improve their power 
factor. Reading, for instance, has a good power factor, one 
of the reasons undoubtedly being that it charges its large 
customers on a kva demand basis. 


At the present time the average annual power factor of 
the resale customers varies from 82 percent to 94 percent. 
When the loads of these customers were small, the impact 
of low power factor on the Edison system was small. But 
the total demands of these customers in December, 1970 
are estimated at 329, 114 kilowatts or 350, 189 kva, which 
is.a substantial load on the company's system. 


Honorable Gordon M. Grant 
March 30, 1970 
Page 6 


Electric equipment is rated in kva. It is the maximum 
kva which determines the amount of capacity necessary and 
hence the cost required to serve a customer, not the kw. It 
should be noted that a customer can improve its power 
factor by the expenditure of relatively small amounts of 
money in capacitor installations. 


The company also submits herewith a 40-page compilation which 
applies the allocation factors used in the company’s 1968 cost of service 
study. This compilation has already been furnished to each of the resale 
customers, including the extra copies requested. With its exception, a 
copy of this letter and enclosed materials are also being sent today to the 
resale customers. 


Moo truly yours, 


Mrz Vy. eran 


Thomas M. Debevoise 


Enclosures 
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Allocation Factor S$ 
lo ion of Depreciation Reserve 

| 

Depreciable Less ! 
Plant Contributions Balance Percent 
$602 ,216,472 $ 2,241,040 $599,975 ,432 100.00 
28,899,580 - 28,899 ,580 4.82 
23,296,231 - 23,296,231 3.88 
6,246,850 - 6,246,850 ~ 1.04 
543,773,811 2,241,040 541,332,771 90.26 


Allocation of Depreciation Reserve to Utilities Other Than Rate M 
Unit Station 
Sales 402 Braintree Total 


New Boston and K Street 

31.69 @ x 3,935,167 $1,247,054 
Other substations 

35.287% x 248,438 87,666 
General Plant 

35- see xX 291,616 102,903 


Total ecataking General Plant 
1 V2 4x 1,518,916 
35.287% x 17,487 (General Plant) 
Braintree 
Total depreciable plant 519,847 
Less contributions 202,918 
Balance 416,929 
35.287% x 416,929 ——— 147,122 
‘otal accrued depreciation — $1437 ,623 28.955 7,122 $1,613,700 


Depreciable Depreciation 
——Plant___ Reserve 
‘otal %27,171, ae $199 ,009 ,963 
ess: Contributions 2,343,9 
New Boston and K Street 70, 555, Se 3, 935, 167 
Station 402 1,518,916 22.782 . 
te 552,753,473 195,052,512 35.287% 
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UNITED STATES OF AMERICA 
BEFORE TEE 
FEDERAL POWER COMMISSION 


Boston Edison Company Docket Ko. 


MOTION TO REJECT RATE CHANGE 
SUBMISSION ON SERVICE GROUNDS 


The Municipal Light Boards and Departments of 
Reading and Wakefield,.Massachusetts, through their attorney, 
hereby move the Commission: (i) to reject the rate change 
subinission of Boston Edison Company dated January 29, 1970 
(proposed Rate S-1) on the grounds that Edison is not 


furnishing a utility grade of electric service; or alterna- 


tively (ii) to conduct such staff studies and formal in- 


vestigation and impose such conditions as may be necessary 


prior to assigning a filing date to said rate submission and 
its acceptance for filing, on the grounds that Edison is 
failing to provide an adequate public utility grade of 
service, as follows: | 

a. Voltage reductions, ona Systeneiae basis, 
have Becone frequent and substantial, and appear to be on 
the increase. 


b. “Due to power supply and transmission problems 


Edison has satisfied its customers, including the distributor 
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customers Reading and Wakefield municipal electric plants, 


that it does not expect to be able to provide reliable, 
uninterrupted service in the near future and is limiting 
the connection of new loads. 

c. Edison has failed to proceed seasonably to 
interconnect at 115 kv with Reading, although such inter- 
connection is essential to assure Ses Reading's expected 
winter 1970-71 peak of 64,000 kw, while Reading has spent 
or committed some $1,300,000 to be able to interconnect at 
the agreed upon delivery point. 

A. INTRODUCTION 


Edison is a prosperous electric utility. Its 


rate of return on rate base actually earned has risen from 
: * 
7.07% to 8.10% in 1968, second highest in all New England. 
In 1969, its earnings per share increased from a 1968 level 
of $2.90 per share (before non-recurring tax saving) to. 
$3-10, and in 1970 the quarterly dividends were increased 
from 52¢ to 56¢ 

- Reading and Wakefield are municipal electric plants 
which purchase their total requirements from Edison, currently 
* / FPC Statistics of Privately Owned Electric Utilities, 


1966, 1967, 1968, Section VIII. 


on 
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under Rate M. The wholesale rates paid by Reading and 
Wakefield are more than double ‘the national average of 
= | 
those paid by municipal purchasers. Wakefield has an 
expected peak of some 20,000 kw and serves only within 
its own community; Reading, however, serves in addition 
to Reading the Towns of Wilmington and North Reading, and 
part of Lynnfield. It has a considerable industrial load, 
and Conpeces with Boston Edison for the attraction of 
desirable industrial customers into its service Hetoe. 
Reading has an expected winter 1970-71 peak of 
64,000 kw, approximately equal to the existing capacity of 
the eight 13.8 kv feeders through which it now receives 
power from Edison. This is inadequate because there is no 
Spare feeder capacity to firm uP the connection. 
Reading has spent and committed $1.3 million to 


build its 115 kv interconnecting facility to the Seeed 


upon boundary delivery point. - Reading has been seeking 


this 115 kv interconnection since 1966. In 1968, Edison 


*_/ FPC Statistics of Publicly Owned Electric Utilities in 
the United States 1968, pp. xii-xiii. The national average 
is 5.0 mills/kwh. Edison's filing shows for Wakefield, year 
ending March 30, 1970, an average of 11.0 mills per kwh under 
existing rate M to be increased to 13.0 mills under Rate S-1l. 


=< 


agreed that the interconnection should be made by November 
1969. Reading could have met this date, but Edison was 
unable to perform. Thus in 1969, Reading was forced to 
spend some $80,000 for an otherwise unnecessary 13.8 kv 
feeder, and Edison likewise made wasteful expenditures by 
temporarily installing an 18 MVA 115/13.8 kv transformer 
and related equipment. 

Patchwork will not suffice -- Edison is unable 


to assure performance of its obligation to interconnect at 


115 kv and Reading therefore finds itself with a $1.3 million 


115 kv bridge to nowhere and unable to assure its ability 
to meet peak load. Although this sad state of affairs is the 
result of Edison's non-performance, Edison nonetheless seeks 
to exact a 20% rate increase from Reading on the theory that 
Edison is supplying adequate 13.8 kv service, and that 
Reading is not entitled to realize any benefit from its 
$1.3 million investment in 115 kv service. 

Moreover, aside from the question of Reading's 
intetconnection, Edison is also failing to supply a public 
utility grade of service in view of the frequent and sub- 


stantial voltage reductions, as well as its anticipation 


of service interruptions across a large part of its system. 


-4- 
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B. VOLTAGE REDUCTIONS ARE SUSSTANTIAL, 
FREQUENT AND INCREASING 


1. System voltage reductions have become sub- 


stantial and frequent, and appear to be on the ncresee 
These reductions occurred on 39 days during the vane 
ended March 31, 1970, for a total duration of MSS Rens, 
as shown on the Reading logs. These are listed in Appendix A 
hereto. There were 75-3/4 hours in which the reduction was 
5%, and 107-3/4 hours of 2% reduction. 

2. Their frequency is increasing. For example, 
in March 1969, there were reductions = 3 days for a total 
duration of 7.5 hours; in March 1970 there were 11 emus 


days with 68.50 reduction hours. There were 22 week days in 


March 1970 and on one-half of these days voltage reductions 


were made. In 1969, there were no voltage reductions between 
March 10th and June 29th;: in 1970 the period from March 13th 
through March 3lst has already seen 9 reduction days with 
48.50 reduction hours. Since Spring set in March 2, 1970 
there have been 5 reduction Gays with 27.5 reduction hours. 

The weather has been mild and Spring is the often Soden 
nevertheless the voltage reductions are frequent and 


Sobereneiee Edison's 1969 Report to Stockholders confirms 
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these voltage reductions but characterizes them as 
n/ 
_ “occasional voltage reductions during winter and summer," 
but the above record shows that these are now occurring during 
the Spring as well. ' 
3. These voltage reductions have Significant 
adverse effects on the operation of customer equipment 


_ and appliances. Industrial customers, particularly with 


“precision equipment, are complaining. Moreover, they 


Signal the fact that the reserves backing up Edison service 


are inadequate, and therefore there is insufficient pro- 
tection against widespread service interruptions. March 1970 


has been mild, and March is a relatively low load season. 


* / Boston Edison Company 1969 Report. 
“Big 11 Powerloop Projects Delayed Several new trans- 
mission links and one major generating unit on the New 
England grid were completed in 1969. Still, progress 
on the Big 11 Plus power project was slowed considerably 
by a series of prolonged construction delays affecting 
several plants which are to be part of this interconnection. 
As a result, New England was left with less reserve 
capacity than planned. This, together with accelerated 
load growth and above normal unscheduled outages of 
major units, caused Edison and other utilities in the 
six-state area to resort to occasional voltage reductions 
‘during both the winter and summer periods in order to 
maintain generation reserves. The situation should be 
alleviated in 1970 by the addition of the 640,009 kw 
Millstone Point #1 Unit in Connecticut, additional new 
peaking turbines and the Maine-New Brunswick inter- 
connection, both previously mentioned. Four major units 
are scheduled for completion in 1971 including Pilgrim 
Station." (page 8) 
NOTE: Northeast Utilities’ Millstone No. 1 is more than a 
year behind schedule and is now expected to go into, commercia 
operation in late summer 1970. 


551 


Yet Edison, and its interconnected companies, do not have 
sufficient reserves to carry that load at design voltage, 
oer having brougat on all available reserves, still must . 

ration power through the mechanism of reduced Goueesel 


During voltage reduction, there is little reserve left to 


protect the service. With voltage reduced, and one more 


forced outage of a major generating unit, load shedding 
and blackouts will occur. 


C. MAJOR SERVICE INTERRUPTIONS ARE 


NOW _ PREDICTED. 


1. Edison officials are predicting major service 
interruptions during the year 1970. Reading and Wakefield 
have been formally notified by Edison that ". . . . the 


Company may be forced to interrupt electrical service to 


some of the communities under certain load and contingency 
*/ | 
conditions." The letter states that Reading and Wakefield 


are on a list of 36 communities as to which "service interrup- 
tions in parts of and, in some cases all of the. . ; 
communities can be expected . ..." The letter points out 
that ". . . . the Company, where pertinent, plans 3 ays 

to connect new electrical loads, and may find it ea 

.* 7 Boston Edison letter of March 19, 1970 to 36 Massachusetts 


communities, reproduced as Appendix B hereto. 
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to ask large industrial customers‘to limit or Sestnat 

their operations . ..." The letter urges the communities 
“. 2 . . to review your local procedures particularly with 
respect to essential municipal services." 

2. Edison attributes this service problem to its 
inability to build 2900 poe of line in the Town of Sherborn 
(Appendix B hereto). In view of the frequent, substantial 
system-wide voltage reductions, however, it would appear 
service interruptions, load shedding and black-outs could 
well result from deterioration of the power supply, irrespec- 
tive of the Sherborn line. The Selectmen of Sherborn in reply to 
Edison's charges state that Edison acted illegally in con- 

-Structing 21 steel towers, ranging from 120 to 162 feet in height 
prior to issuance of a certificate by the Massachusetts 
Department of Utilities and town street-crossing permits, 
and that it has been violating the law by transmitting. 

* 
energy through the line. The Selectmen state that, to 
Sherborn's offer to negotiate, "Edison's only reply has 


been to threaten to write a letter to its customers placing 


the blame on Sherborn -- a threat which it has now carried out. 


* / Sherborn's letter of March 23, 1970 is attached hexeco 
as Appendix C. 


-~g- 


R553 


Sherborn's letter concludes: 


“The present situation is not feirly 
attributable to the Towm of Sherborn. 

It is attributable to a series of basic 
mistakes made by the Edison Company 

@ persistent refusal on the part of that 
Company to negotiate even the most modest) 
request made by the Town which hes suffered 
the most from those mistakes." 


Other towns have risen to Sherborn's support. For example, 
the Sudbury Selectmen are reported to have “termeé the Edison 
* 
announcement ‘Blackout Blackmail'". The Town of Millis 
likewise concluded that the Edison letter constituted 
** / 
"blackmail". 

Further, in this climate of deteriorating public 
relations and public confidence, Edison can expect increasing 
resistance to its transmission line projects which presumably 
will intensify the problem of deteriorating service. 

D. EDISON'S FAILURE TO COMMIT ITSELF 

TO A READING INTERCONNECTION CREATE 
FEAR OF SERVICE BREAKDOWN AND LOSS 


OF $1.3 MILLION INVESTMENT. 
1. Reading's jeopardy is compounded by Edison's 
unwillingness to commit itself to the 115 kv interconnection 
* / Belmont Citizen, April 4, 1970, Apperdix D. 


**/ Natick Suburban Press and Recorder, March 26, 1970, 
Appendix E hereto. 
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which the parties had agreed upon for operation by 
November 1969. Reading has invested or committed some 
$1.3 million, cleared the right-of-way to the delivery 
point near the Town border, could have completed the 
connection in 1969, and is now prepared to complete. by 
August 1970. 

2. Since 1966 Reading has been seeking a commit- 
ment from Edison to interconnect at 115 kv near its load 
center. Studies were made and there was mutual agreement 
among representatives that Reading should shift from 13.8 kv 
to 115 kv delivery and that the interconnection should be 
made along the Reading-Woburn boundary near Reading's Lowell 
Street station. Indeed, in response to Reading's request for 
115 kv service, Edison, in a letter of June 23, 1967, proposed 
a 115 kv interconnection at that point by November 1969, and 
estimated the cost of the line and right-of-way would be a 
modest $160,000. While there was agreement on the inter- 
connection,| Reading sought to negotiate some of the individual 


terms of the Edison proposal, some of which Reading considered 


in violation of*the antitrust laws. Edison refused to meet 


for such discussions, and it failed to purchase the indicated 
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right-of-way at that time, when it could have been 
purchased cheaply through large industrial dencis aed without 
street crossings. 

3. Edison's ultimate response was to file with the 
Massachusetts Department of Public Utilities on Movember 22, 
1967 its proposed High Tension Wholesale manic ipal Utility 
Rate N, without prior consultation with its Casto tara This 

| 
was at a higher rate than that proposed June 23, 1967, and 
contained specific conditions which Reacing peltieved to be 
unlawfully restrictive under the antitrust laws. ‘Included 
was an application form which Edison demanded be accepted 
before Edison would move toward acquisition of Tight=of=way 
on its side of the line. Reading refused to Sense applica— 
tion in the form demanded because, in the opinion of counsel, 
it would constitute participation by Reading in an agreement 


violating the antitrust laws. In addition, Reading believed 


that the Federal Power Commission, not the Massachusetts DPuU, 


had jurisdiction, and would not sign for this reason. Rate N 
was finally filed with the FPC on December 21, 1967, reserving, 
however, the right to contest the FPC's portecieciont Meetings 
were held under the aegis of the FPC staff, during which 


Edison indicated that its line extension cost in Woburn had 
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increased from the earlier availability at $160,000 to 
$251,000. Meetings were under way in an effort to resolve 
problems, when unilaterally Edison requested withdrawal of 
Rate N and mage another filing on March ll, 1968 -- its 
High-Tension Wholesale Municipal Utility Rate N-1l with 

both the FPC and the Massachusetts DPU. Rate N-l was higher 
than Rate N, and the wholesale municipal customers were once 
again punished for failing to unconditionally accept the 
earlier rate. Once again, Reading was serercmeea asa 
condition of obtaining the Company is commitment for the 

115 kv interconnecticn, with Edison’s demand to execute an 
application form which would make Reading a party to an agree- 
ment considered unlawful under the antitrust laws. 

4. Agreement was finally reached on the form of 
application for 115 kv service, and this was eeecaeen between 
the partiesias of May 31, 1968. In Edison's covering letter 
of May 31, 1968 it stated it has "already taken steps ‘toward 
an interconnection with a prospective 115 kv line to be 
built by Reading. Edison will carry these plans forward to 
the best of its ability so as to be in a position to inter- 


connect its' line with Reading's by the Fail of 1969." 


R557 


5. This letter also pointed out the disturbin 
fact that Edison had now, due to its inaction, lost its oppor- 
tunity to purchase the right~of-way.at a modest price, that 
the land was being sold to new interests, and that ithe potential 
buyers were seeking no less than $600,000 for the right-of-way. 

This letter also states that ". . . . Edison is 
accepting this application intending to supply service under 

a // 
Rate N-l ...." This conforms to Edison's statement to 
the FPC in its filing letter of March 11, 1968 requesting an 
immediate effective date ". . . . so that any customers 
destring) to elect 115,000 volt service have a basis for 
** / 
making such election." 

6. Reading, on June 21, 1968, replied to Edison's 
letter of May 31, 1968 pointing out that Edison has an un- 
conditional obligation to extend its 115 kv lines and inter- 
connect with Reading, and to provide reliable and adequate 
* / Boston Edison letter of May 31, 1968 to counsel for 
Reading, Appendix F hereto. 

**/ Edison's filing letter of March 15, 1968 to the Mass. 

DPU is to like effect: 
"Although it will not be possible for any customer to 
take service hereunder prior to the Fall of 1969, because 
of the time required for construction of facilities, the 


rate is being filed at this time so that Sos parties can 
evaluate the economies of 115 kv service." 
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service which requires interconnection by November 1969. 


Reading also rejected any obligation to reimburse Edison for 


the increase in estimated costs of the right-of-way because 
these resulted from Edison's dilatory negligence in failing 
to acquire the right-of-way when it was obviously necessary 
and could be purchased cheaply. Moreover, Reading reserved 
its rights to damages resulting from delay "caused by Edison's 
insistence upon Reading's execution of an unlawfully restrictive 
application.” 

Since that time Edison has not begun construction 
of its 115 kv interconnecting-line. Reading has been told that 
Edison has its road crossing permits, and is pursuing eminent 
domain proceedings before the Massachusetts DPU. Due to 
Edison's failure to construct by November 1969 Edison was 
forced to install a wasteful temporary 115/13.8 kv transformer, 
in order to increase the 115 kv/13.8 kv transformer capacity 
at Dragon Court to serve Reading's 1969-70 winter load. 
Similarly, Reading was forced to spend approximately $80,000 
for an additional 13.8 kv supply feeder. Neither of these 
expenditures would have been necessary if Edison had met the 
November 1969 date. 
* / Reading's counsel letter of June 21, 1968 to Edison's 
counsel, Appendix G. 
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The situation today is approaching a crisis. 
Reading's anticipated 1970-71 winter load is’ 64,000 kw while 
the current 13.8 kv supply capacity is pexhaps 66,000 kw, 
without provision for spare capacity. The firm canons is 
thus approximately 58,000 kw, with a single fecderieouas 
Not only has Edison not begun construction, but it stated 
to the Commission on March 6, 1970: 

“Contrary to the claim of Reading and 

Wakefield that Edison knows that by 

November 1, 1970 Reading will be pur- 


chasing at 115 kv, the service date is | 
neither known nor can be known and */ 


is, in fact, a matter of speculation." 
As of today, Reading still does not have any commitment that 


Edison will interconnect at 115 kv. 
| 
Edison thus leaves one of its biggest customers 


in the following status: 


(a) It is "a matter of speculation" whether 


Edison will be able to supply all the capacity required 


for Reading's load; 

(b) It is a "matter of speculation" whether 
Reading's $1.3 million investment will result in a bridge 
to nowhere. Reading has cleared a right-of-way to the 


delivery point, but Edison has done nothing on its side 
| 


*/ Boston Edison Answer filed March 6, 1970 in instant 
proceeding, page 4, emphasis added. 


of the point; 

(c) Nonetheless, Edison would not seek to 
supersede Rate N-1l which it specifically filed and put into. 
effect for the express purpose of enabling Reading and others 
to have an economic basis for evaluating the investment in 
interconnecting facilities, thus increasing Reading's pay- 
ment by some $550,000 per year, approximately a 20% 
increase; and 

(a) Finally, despite Edison's failure to assure 
the 115 kv interconnection, despite the concomitant failure 


to assure adequate delivery capacity, despite Reading's 


$1.3 million investment in interconnection 115 kv facilities 


rendered useless by Edison's nonperformance, Edison would 
insist upon ¢ollecting from Reading its 13.8 kv surcharge 
of 70¢/kiwh/v month. This surcharge produces additional 
revenue of some $450,000, as a reward to Edison for failing 
to make the agreed upon 115 kv interconnection with Renate: 
Meanwhile, the filed and effective Rate N-l, which would 
provide substantial savings at 115 kv as compared to 

Rate S-1, would be superseded, although Edison had solemly 


assured two regulatory agencies that Rate S-1 was filed so 
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as to enable them to evaluate the economics of 115 kv 
seine Edison's failure to provide adequate -data with 
which to compare the N-1 and S-l rates causes the geek 
amount of savings to remain undetermined. : 

Reading is now purchasing at 13.8 kv under 
Rate M. When the 115 kv connection is made it is eurrently 
entitled to shift to currently effective Rate N-1 and thereby 
reduce its power costs as an offset to its increased cost 
of receiving delivery at 115 kv. The exact amount of this 
currently available savings is not aoe because Edison, 
contrary to the Commission's regulations has not made any 
revenue comparisons between Rate S-l and Rate oe If 
Eateoncsuproccsecirece S-1 is allowed to become effective, 


and if Reading were treated as a 115 kv customer, there 


would be a significant increase in charges; but the 


biggest part of this increase suffered by Reading is the 


imposition of the 13.8 kv surcharge. 


E. CONCLUSION 
When service is inadequate the utility is not 
entitled to increase its rates. The Federal Power Act 
contemplates abundant, adequate, sufficient, just and 


reasonable electric service. The rate change provisions 
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of Section 205 may be invoked only where a public utility 


grade of service is provided. ‘This necessarily follows from the 
Act's language. Section 205(d) relates to changes in rate 
by a “public utility” implies that the service involved is 
a public utility service, in other words, that it is of a 
Public utility grade. Moreover, any changes in "service" 
requires appropriate filing under Section 205(d), and 
Edison has made no filing authorizing it to reduce the 
quality of its service. 

Edison's service does not meet public utility 
standards. 


It is therefore necessary that the Commission 


reject the proposed Rate S-1l and leave Edison's wholesale 
customers with the alternatives of Rate M and Rate N-l. In 
any event no filing should be assigned until the 
Commission's staff has reviewed and investigated as 
necessary the current grade of service being offered by 
Edison, and until appropriate conditions are imposed 
correcting the service eve During this period, the 
matter should be taken up with the Massachusetts Department 
of Public Utilities and others, to afford opportunity to 


file complaints under Section 207 of the Act. 
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WHEREFORE, the undersigned preys that the 
Commission reject the proposedl rate change, or 2iterna- 
tively that it instruct its staff to review, inquire into, 
‘ and enter into investigation as necessary with sas? to 
the electric service being provided by Edison; that notice 


be given to the Massachusetts Department of Public 


Utilities and others concerning this matter with opportunity 
to file complaint and to participate in such mares that 
the Commission's assignment of a filing date and acceptance 
for filing of Boston Edison Company's submission be 

deferred until the Commisstionines acted upon this| motion, 


and that the Commission take such other and further action 


as may be proper and meet. 


Respectfully submitted, 


Municipal Light Boards and 
Departments of the Towns of 
Reading and Wakefield, 
Massachusetts 


Law Offices of: 
George Spiegel, Esq. 


2600 Virginia-Avenue, N. W. 
Washington, D. C. 20037 


April 22, 1970 
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READING 
VOLTAGE REDUCTION 
Number of Hours 
Date _Time . Percentace @5% @2% 


3/3/69 9:00 a.m. - 12:00 noon 
3/7/69 11:00 a.m. - 2:30 p.m. 
3/16/69 H:00 a.m. - 1:00 p.m. 
6/30/69 1:00 a.m. - 2:00 p.m. 
7/16/69 11:00 a.m. - 5:30 p.m. 
7/17/69 9:00 a.m. - 10:00 a.m, 

10:00 a.m. - 4:00 Ppem. 
7/18/69 1:00 a.m. - 3:00 p.m. 
7/22/69 10:00 a.m. - 3:00 p.m. 
8/4/69 8:00 a.m. - 12:00 noon 

12:00 noon - 4:00 Pem,. 
8/6/69 9:00 a.m. - 5:30 p.m. 
8/7/69 10:00 a.m. - 3:00 p.m, 
8/11/69 11:00 a.m. - 3:00 p.m. 
8/14/69 10:00 a.m. - 3:00 p.m. 
8/15/69 10:00 a.rn. - 4:00 p.m. 
8/18/69 10:00 a.m. - 3:00 p.m. 
8/25/69 10:00 a.m. - 3:00 p.m. 
7/6/69 9:30 a.m, - 5:45 p.m. 
9/8/69 10:00 a.m, - 3:00 p.m. 


5 3 
5 
5 
2 
5 
2 
5 
2 
2 
2 
5 
2 
2 
2 
2 
5 
5 
2 
2 
5 
11/12/69 5:00 p.m. - 6:00 p.m. 5 
5 
2 
5 
5 
2 
5 
5 
5 
5 
5 
2 
5 
2 
2 
5 
5 
2 
5 
5 
2 


21/2 
2 


6 1/2 


6 


11/13/69 5:00 p.m. - 5:30 p.m, 
11/21/69 4:00 p.m. - 9:30 p.m. 
12/11/69 4:30 p.m. - 5:45 p.m, 
1/13/70 4:45 p.m. - 5:45 p.m, 
1/14/70 5:30 p.m, - 6:30 p.m, 
1/15/70 4:15 ppm, - 5:30 p.m. 
1/19/70 4:30 p.m. - 6:05 p.m. 
1/26/70 4:30 p.m. - 6:30 p.m. 
2/4/70 4:30 pom. ~- 7:15 p.m. 
2/12/70 4:30 p.m. - 6:15 p.m, 
2/16/70 5:00 p.m. - 6:30 p.m. 
2/17/70 9:15 a.m. - 11:50 a.m, 
11:50 a.m. - 6:30 p.m. 
3/2/70 8:45 a.m. - 4:00 p.m. 
4:00 p.m. - 7:30 p.m. 
3/9/70 8:07 a.m. - 1:15 p.m, 
1:15 p.m. - 5:30 p.m. 
5:30 pem. - 6:45 p.m. 
3/13/70 9:00 a.m. - 1:15 p.m. 
1:15 pom. - 4:15 p.m. 
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3/16/70 10:15 a.m. - 6:45 p.m, 
3/17/70 10:00 a.m. - 11:00 a.m. 
.3/18/70 1:00 p.m, - 4:00 P-m,. 
3/23/70 8:00 a.m. - 9:20 a.m. 
9:20 a.m. - 12:17 Pem, 
im” 3/25/70 10:15 a.m. - 2:09 p.m, 
m 3/26/70 10:00 a.m. - 12:00 Pem, 
im 3/30/70 4:45 pom. - 11:00 p.m, 
im 3/31/70 8:35 a.m. - 7:45p.m. 


8 1/2 


7 


3 
11/4 


3 3/4 
2 
61/4 


iNNNUNWND 


11 1/4 


Total - 42 days 831/4 107 3/4 
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OFFICE OF 


BOARD OF SELECTME 


SHEREORN. MASS. ° 


March 23, 1970 


Board of Selectmen 
Lafayette Street 
Wakefield, Massachusetts 01880 


~~ ¢. ot fe shy Deh e 
ey hte ae 3 


= a re 


Gent lezen: 


This refers to a letter dated March 19, 1970 addressed to you by 

John L. Sullivan, Vice President of the Boston Edison Company, secking 

to place upon the Town of Sherborn sole tesponsibility for Edison's Fe 
delay in completing a 230,000 volt overhead transmission line, with 

possible adverse consequences in your comnunity, That letter is inaccurate 
and unfair, and we feel obliged to set the record straight and place 

the responsibility where it belongs. ° 


Some years ago Edison announced {ts intention of constructing this line 
from Medway to Sudbury on Eiffel type steel towers on a right of way owned 
by Edison and alteady occupied by various other transmission lines. The 
towns of Framinghan, Snerborn, Sudbury and Wayland made known their object- 
fons in 1967. Three of these towns saved thelr rights by action before the 
Department of Public Utilities, but because the Town of Sherborn failed to 
do sm Edison proceeded to construct the proposed line through that town 
and erected a total of 21 steel towers ranging from 120 to 162 fect in 
heightc, notwithstanding persistent assertions by the other towns that this’ 
construction was illegal unless a certificate of convenience and necessity 
was first obtained from the Department of Public Ucilicties, and unless 
street-crossing permits wore obtained from the several towns. 


The Edison Company, instead of complying with Statutory requirements as 
the towns said it should, chose to take 3 gamble that the court would not 
require such compliance. In 1969 court procecdings ensued in which all 
four towns participated, culminating in a deetsion by our Supreme Judicial 
Court that the tows were right and thet Edison should have obtained a 
certificate of convenience and necessity and should have obtained strect 
etossing permits before constructing the lino. The statute makeea ft clear . 


. 
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that until such strect crossing permits have been obtained, the company 
may construct a transmission line but may not transmit energy through ic. 

In fact, the Edison Company has been transmitting energy through the line 

in violation of this statute for many months. 

As a result of this decision, Edison changed its proposal so that it would 

erect a single circuit line on wooden H-frames in the towns of Framingham, he 
Wayland and Sudbury, rather thaw the nizhty objectionable steel lattice-typs 7 
towers which had already beca constructed in Sherborn. ‘In addition, in 

order to obtain street c-ossing permits in these towns, Edison nade sub- 

stantial further concessions. ° 

The company has made no commitment whatsoever in the Town of Sherborn 
other than to screen.a portion of the highway so that certain of the towers 
would de less visible. Sherborn has asked Edison to remove not more than 

six of the towers and replace them with steel tapered poles, and has 
attempted to show, through a qualified expert, that this can reasonably be 

cone. Edison has refused to remove even one of the existing towers and, . 
until it was suggested by the Chairman of the DPU, refused to have; its 
engineers even meet with Sherborn's consultant. Sherborn has mede' it plain 

to the Edison representatives that {ft is prepared to further negotiate its 

Tequest, but Edison's only reply has been to threaten to write a letter to its 
customers placing the blame on Sherborn - a threat which it has now carried 

out, 


< i 

The present situation is not fairly attributable to the Town of Sherborn. 
It is attributable to a series of basic mistakes made by the Edison Company 
and to a persistent refusal on the part of that company to negotiate even 
the most modest request made by the town which has suffered the most from 
those mistakes. — 


nf PETE SE Sigs Toe er 
Sari pees 


Sincerely yours, 


BOARD OF SELECTMEN 
Town of Sherborn 


ZLLIAM F, SAUNDERS 


ROBERT W, BROOKS 
J. ROBERT SHAUGHNESSY 
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APPENDIX D 


SUDBURY - The Board of Py 
Selectmen has directed Executive i 
Sceretary Fios¢ Stiles to send ais 
lettez to the Boston Ecisoa Co. 
Strongly objecting to the Com- 
paay’s recent Statement which 
places the blsme for 3 Predicted 
power shortaze on the Town of 

— 


s Sherborn. Joka Tait called this ac- . 
tioa “despicable.” 5 
Edison had stated that because 
they had not received the rizkts to 
cross through the town. several 
towns includ: Bedford, 
Burlinz:oa, Caziiste, Concord, 
Lexington, Lincoln and Sudbury, 
may face a loss of power during 

Sommer peak load periods. 
is the only one of seven 
towns invoived in the Medway to 
Sudbury tine controvers 37 Which 
. has mt yet granted the street 
Crossing rights necessitated by the 
Tecent Supreme Cosrtdecision. 

The Sudbury Selectmen, who 
recently granted those rights, 
termec the Edison announcement 
“Blackout Biackmail.” 

— 


. 


KO SE 


MILLS -- Is the town boing 
Ulackmailed? Was acitiseathrez- 
teaed by 2 police offcer? Mas 
tis town possed 2 lw rostricte 
iy tas Geedorm of its efsiz 
These Were the sublocts d 
Isctmea Were Seed v7 
Dyat cs they mailed over the 
dcty eiquestions prescated totiiom, 


m L, Sulliven, sont 
@ letter to the Selecimien expiain- 
ing tact thoir instoliztica of over= 
hesd powerlines from Suctury two 
Medway would te delaycd cue to 
inaction by the Shariora Select- 
mca in gronting permits to cress 
roads in their town, As 2 result 
the electrical company cla*ms tha 
“they may te forced to inter 
etectrical service to s 

2 oxi co 

tions.”” Suck ca i 


“summer pozk load perica,”? 
~Sclectmea weighed the proviems 
a lack of clec:zicity would present, 
Such os inavility toogarcte TAMDS; 
fire protectica; and fzcilities for 
the elcerly in rest homes, 

It was decided that emergency 
Services could te provided, 
It’s Blactaasii 

Towa Coumscl John St, Cyr Suge 
Gested that the letter be turned 
over to che statcDoyartment ofPud- 
lic Utilities as ke felt it consti- 
tured “blachumail,” The Seicctmea 

g=ced to do so, 


Mr, JA, Bloemea of Orchard 
Strect, spzeared before the board 
to complain ca several yoints, 
First, he wished to rezasthis con 
cer expressed at Town Meeting 
about a police officer Trepesting a 
statement ke heard Bloenica make 
in a private conversstion, The ofi- 
cer Said to Bloomea “so you went 
to have a sceret balict on my sal 
ary.” Bloemen sais thst st firss 
he wes intimigsted, and sail “Dol 
I have to worry whenever I drivel 
throus; town?” The oLicer replied! 
“Oh, no, I’m not that kind of a 
maa,” - 

Bleamea tole the Seleetmea thet 
he Zeit that this wes imozozer be- 
havior ca the part of the ofvicer, 

Eeclso complained thet a sales- 
= employee such 23 the Police 


cuty. Ciraire 
asxed if Wlocmen we 


mia rez satis x. yop 
Plicd to all salaried employzes. 


Bloeinca Coxtinzes 

Re 250 wos ccaceznad absut Ar- 
tisle C5 in tie towa meoting war. 
Ton, which the to 
resulting anyones “3s 
register with the 
mat, He felt 
“solicit " coutd ts interpr 
aaply to such activities os.ach 
requesting cnother to piay with 
hia; or any request one persen 
Would maxe to caother, He ssid 
“I fecal tais is cn invasioa of my 
literty,”” 

Chsizmen Kuhn said thst he fols 
Dlosiaea had takcn 2 very String- 
ent Spproach to the article; ond 
that the article had deca prepared 
to protect the poopie, He zidad 
that the oaly real way to fin2 ot 
if Blosmen were right would te 
for the issue to go to the cours, 

Towa Counsel offered his opin- 
fon that if the issue were to ox) 
to the couxts, tie judge would be 
coacemed with the intent of the 
law in thethinking ofthe veers, 
Re 2dded that this article would 
still have to ts approved by the 
State Attorncy Gonaral before it 
could become lay, 

Tn othe> business, the Selectman 
voted to renew Johan J. Lydea’s 
auctioneer licenso., The request 
of the Little League to hold a 
Parade on May 2; to solicit for 
fumes on April 11 or April 12 
in the evont of inclement weather; 
and to sell refreshments at their 
Sames Were granted, 

Fa) 
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Eosvos Ecison Company 
Excsutwe Orrices 
SOQ Sorucress Steccr 
BosrTan, Masctecuuseirs O21S9 
. S) * 
VISTOR H. KAZANUIAS 
ASSISTANT CONCH AL CouNsmu : ae 
May 31,. 1968 
; 2, : 
George Spiegel, Esquire 
2600 Virginia Avenue, NW. 
Washington, D. C. 20037 


Dear Mr. Spiezel: " 


Boston Edison Company acknowledzes receipt with your letter of May 17, 
1968 to Mir. Debevoise of an application by the Town of Reading for 115 
kV service, dated May 6, 1968, 

i ihe application, 
In anticipation of submission of an application by Reading, Edison -has 
already taxen steps towards an interconnection with a prospective 115 kV 
line to be built by Reading. Edison will carry these pl@ns forward to the 
best of its ability so as to be in a position to intercomect its line with 
Reading's oy the fali of 1959. With respect to right of way problems, 
Stauffer Chemical has ecvised us thet it has decided to sell all its prorgert; 


and, under the circumstances, hes referred us to potential buyers, one of 
which has told us that 22 would sell the rignt of way to us for not les 
-. $600,000. Whot effect this d2evelozmeat will have on our progress 
7 


mains tobe seen. We are actively pursuing the matter and are invitin 


s 
tTe- 


Mr. Gav to attend conferences whieh may be held so that he may keep 
ebrezst of ihe situation first hand, 


~! 


ction o er- 
kV end 
e in view of 
the typ2 of service and size of loads anticipated, $s our view that Edison's 
Rate Mis not available in this situation, Itis a higher rate than Rate N-1. 
Moreover, 2s you have been advi 
“A to file changes of its 


ch (0 I 


3° 


e _ 7 
conz2estich, 


contains the protectiy 


au 


A Very truly yours, 


SON EDISON COMPANY 


Aue era 


Vistor H, Kazaniian 
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Gronce SPIEGEL 
ATTORNEY AT LAW 


June 21,°1968 
TELEPHONE 2600 VIRSINIA AVENUE, *i.v/. 
FCOCRAL 3-0060 WASHINGTON, 0.C. 20037 


Victor H. Kazanjian, Esq. 
Assistant General Counsel 
‘ Boston Edison Company 

800 Boylston Street 

Boston, Massachusetts 02199 


Dear Mr. Kazanjian: 

This acknowledges Boston Edison Company's letter 
of May 31, 1968, forwarding a fully executed copy of Reading's Appli- 
cation to Boston Edison Company for 115,000 Volt Service, dated 
May 6, 1968, and May 31, 1968. Because of the press of other matters, 
Ihave not been able to respond carlier. 


The Application unconditionally obligates Edison to extend 
its 115 kv lines to a point at the intersection of the Wilmington, Woburn 
and Reading town lines and to supply service to Reading Municipal Light 
Department at that voltage under rate schedules applicable to 115 kv 
service at the time service is commenced. 


Your letter states that: 


"Edison will carry these plans forward to the best 
of its ability so as to be ina position to interconnect 
its line with Reading's by the fall of 1969," 


It should be made clear that Edison has an unconditional obligation to 
. Provide reliable and adequate wholesale service to Reading Municipal 
Light Department and the Department must hold Edison strictly 
accountable for any failure to discharge this obligation in a reasonable 
manner if Edison is not in fact in a position to interconnect by the fall 


of 1969, 


It has been clear in discussions, studies and correspondence 
Since 1966: (i) that the extension of Edicon's 115 kv lines to the interconnection 
| : 


Victor H. Kazanjian, Esq. 


point described in the Application was the most ecorornical means of 
providing 115 kv service to Reading; and (ii) that 115 kv service to 
Reading was, by far, the most economic means of meeting the 
Department's 1969 fall and winter peak requirements. The alternative 
of expanding the 115/13.8 kv facilities at Dragon Court clearly would 
cost Edison many times more, and was recognized by everyone as the 
less economical alternative. 


The Department's repre sentatives have many time re- 
quested and urged Edison to go forward with its necessary preparations 
for the 1969 115 kv interconnection. As you know, the largest part of 
the expenditures for the 115 kv interconnection is being made by Reading, 
and Reading has not waited for a signed agreement before moving ahead 
with its program. 


Edison's letter of May 31, 1968, makes reference to 
negotiating difficulties with Stauffer Chemical Company concerning 
right-of-way problems. Edison, of course, recognizes that each 
party is responsible for solving the right-of-way problems on its 
side of the interconnection. The Department has not burdened 
Edison with Department's right-of-way proolems, and it assumes that 
Edison is cepable of obtaining this relatively short right-of-way in 
Woburn in an expeditious and prudent manner without assistance from 
the Department. In any event, Edison has not hecded in the past the 
Department's urging to acquire the right-of-way when it was evidently 
available at a relatively low cost, and it would therefore now prefer 
to leave the problem in Edison's experienced hands. 


In Edison's letter of June 21, 1967, to Mr. Spurr, 
Chairman of the Reading Municipal Light Board, it was estimated 
that Edison's total cost of the 115 kv line extension through Woburn 
would be $160,000, including right-of-way, line construction, and 
all equipment. 


There was enclosed with Edison's letter of January 22, 
1968, to Miss Strebel of the Federal Power Commission, 2 tabulation 
thet the totel cost of Edison's extension had increased to $251, 000, of 
which $61, 000 was the veluc of the right-of-way. 


‘Victor H. Kazanjian, Esq. ; June 21, 1968 


Edison's letter of May 31, 1968, re‘ers to 
cussions in which a figure of $600, 000 was mentioned for 
right-of-way. We do not understand how a claizned vaiue 
out of linc with Edison's carlier estimates, and we assume that Edison 
will be able to acquire the right-of-way at a cost close to its own esti- 
mate of value. Li, however, a drastic change in value has, in fact, 
occurred during the period in which Edison has delayec meking its 
acquisition, any resultant increase in cost would have to be borne by 
Edison alone, since it is most unlikely that the regulatory eg¢ncics 
would allow in rate base, costs which reflect demonstrably EEEEERSIS 
acgquisiticn delays. r 


Edison must also recognizé that the execution of th 
Application in its present form is a vindication of Reading's position 
in refusing to execute any application forms containing, or incorpora- 
ting by reference, unduly restrictive conditions. The Reading Board 
had been advised that these restrictive conditions appeared to be un- 
lawfully in restraint of trade. Edison inserted a provision or this 
type in its Junc 21, 1967, rate proposal, and it has continued to insist 
on such provisions until it recently agreed to execute the Application 
in an unrestricted form. Under this view of the matter, Edison wili te 
liable for any damages resulting from delay caused by Edison's insistence 
upon Reading's execution of an unlawiully restrictive application. 

We are hopeful th ceral Power Commission will 
shortly set the matter of Boston wholesale rates down for hearing 
so that the parties will have ava : Commission's decision by the 
time the Ein cnonaeceon is ance 3 in This should resolve the problems 
to which Edison alludes in the last pa £ its letter of May 31, 1968, 
as to whether Rate M applics to 115 kv service. It should also resolve the 
question of whether a discount should be included in Rate M to reflect 
Edison's savings if service is provided at 115 kv. It will be helpful it 
Edison will join with Reading in pressing for expedited pr roceedings in the 
matter, i 


Very truly yours, 


Ahieg Apooyt | 


oe Spiegel aes 
Attorney for Reading Municipal 
. Light Department 
GS/njz 
ce: Federal Power Commission > 
(Attention: Assistant General Counsel, Electric) 
Municipal Light Board, Towa of 
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UNITED STATES OF AMERCA 
BEFORE THE 
FEDERAL POWER COMMISSION 


Boston Edison Company i, Docket No. 


ERRATA SHEET FOR 
READING/WAKEFIELD MOTION TO REJECT 
RATE CHANGE SUBMISSION ON SERVICE 

GROUNDS FILED APRIL 22, 1970 


Last line "satisfied" to "notified" 


Page | Location “* Change 
1 
2 


3rd line, para. A add "in 1964" after "7.07%" 
“15 lst line following following "commitment" insert 

quotation at middle of "as to the date" 

page 

Ist line, subpara. (c) "not" to “now" 

7th line, subpara. (d) "70¢/kwh/month" to "70¢/kva/month 

ijast line “Rate S-1" to "Rate N-1" 

bottom para., 4th line insert "date" after "no filing" 
Respectfully submitted, 
Municipal Light Boards and Departments 


of the Towns of Reading and 
Wakefield, Massachusetts 


By Be is g Dy 


James F. Fairman, Jr. 
Law Offices: 


George Spiegel 


2600 Virginia Avenue, N. W. 
Washington, D.C. 20037 


April 27, 1970 
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UNITED STATES OF AMERICA 
FEDERAL POVER CO*M1ISS LOH 


Before Comnissioners: John N. Nassikas, Chairman; 
Lawrence J. O'Connor, Jr., Carl E. Bagge, 
and John A. Carver, Jr. 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 
Complainants, 
Vv. 
Boston Edison Company, 
Respondent 


Docket No. E-7400 


Norwood Municipal Light Department, 
Norwood, Massachusetts, 
Complainant, 
Vv. 
Boston Edison Company, 
Respondent 


Docket No. E-7517 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Boston Edison Company Docket Nos. E-7485 


and E-7533 


ORDER DENYING MOTION TO REJECT SUBMISSION 
OF RATE CHANGE, SUSPENDING PROPOSED CHANGE 
IN RATE SCHEDULES, INSTITUTING INVESTIGATION, 
CONSOLIDATING PROCEEDING, PROVIDING FOR 
HEARING, AND GRANTING MOTION TO WITHDRAW | 
MOTION IO REVIEW BOSTON EDISON COMPANY'S SERVICE 


(Issued April 29, 1970) 


This order denies a motion to reject proposed change in 
rates schedules, suspends for one day proposed rate 
schedule changes, institutes investigation of rates, charges, 
terms and conditions of jurisdictional rate schedules, pro- 
vides for hearing, consolidates proceedings for purposes of 
hearing and decision, and grants a motion to withdraw a 


DC-24 


R581 


Docket Nos. E-7400, E-7517, E-7485 
and E-7533 
So 


previously Filed motion requesting review of electric service 
rendered by a public utility. 


Boston Edison Company (Edison), a public utility subject 
to the jurisdiction of this Commission, on January 29, 1970, 
tendered for filing its rate schedule, General Service For 
Resale, consisting of (1) general terms and conditions, 
(2) rate for all requirements service, and (3) definition 
and special conditions of all requirements service. 1/ In 
its tender, Edison stated that Rate S-1 was to supersede its 
Wholesale Electric Utility Rate M (Rate M) and to supersede 
its submission on March 11, 1968, of High-Tension Wholesale 
Municipal Utility Rate N-1, General Terms and Conditions for 
Sales for Resale, Miscellaneous Charges Nos. 1 and 2 (Rate 
N-1). Edison requested that Rate S-1 be made effective 
April 1, 1970. However, Edison's tender was deficient under . 
our Regulation was not completed until March 30, 1970. 
At that time, S-1 be made effective 
30 days after comp April 30, 1970. 
its Rate S-1: filing, Edison propo i se its annual 
billings by approximately $2,733,000 or 15.7% based upon the 
12 month period jmnediatelty following the proposed effective 
date. 


In support of its filing, Edison states that the continu- 
ing inflation of costs has made it necessary to increase its 
charges under Rate M and the proposed Rate N-1. Additionally, 
Edison asserts that Rate i d to distribute its costs 
of service more equitably between Tr tomers and ultimate 
consumers and to provide revenues comnensurate with its require- 
ments and responsibilities. Edison further states that the new 
rate schedule is designed to eliminate to some extent the objec- 
tions raised by some of its customers to its proposed Rate N-1. 


a 


a 

1/ The tender is designated in Appendix 4 attached hereto 

and is the subject of the proceeding in Docket No. E-7533. 
For brevity, this filing shall be referred to as "Rate s-1" 
throughout this order. 
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Protests and objections to Rate S-1 were filed by Boston 
Gas Company (Boston Gas) and the Towns of Concord, Norwood, 
Wellesley, Reading, and Wakefield, Massachusetts. 2/ In 
general, the protesting custoiners request suspension and in- 
vestigation of Rate S-1 and question certain items in the 
cost study submitted by Edison including, among other things, 
the use of an 8% rate of return, 10% Federal income tax sur- 
charge, allocation of costs between wholesale and retail cus- 
tomers and the inclusion of a fuel clause. Additionally, the 
municipal customers question the validity of the proposed 
general terms and conditions for resale service and the defini- 
tion and conditions of all-requirem2nts service alleging that 
the notice requirement on installing generating equipment or 
purchasing from other sources is unduly restrictive. Further, 
the manicipal customers contend that the proposed increase in 
charges to them cannot be absorbed and will have to be passed 
on to their retail customers. ; 

| 

On February 24, 1970, the Towns of Reading and Wakefield 
filed a motion requesting rejection of Rate S-1 on the basis 
of the initial incompleteness of Edison's filing under our 
Regulations. On March 6, 1970, Edison filed its answer in 
Opposition to that motion asserting that it had complied with 
our Regulations. As noted above, Edison's filing at first 
was deficient, but was completed on March 30, 1970. Thus, we 
will deny the motion to reject. 


Edison's contentions in support of its filing and the pro- 
test of its customers raise questions which can best be resolved 
through a public hearing. Thus, we are ordering a hearing to 
resolve those questions and we shall Suspend for one day 
the rate schedule filing in Docket No. E-7533 in accordance with 
Section 205(d) of the Federal Power Act. 


-——— 


2/ New England Power Company stated that the new rate should 
be permitted to go into effect without suspension reserving 
its right, however, to participate in any future proceedings 
if formal investigation is ordered by the Commission. 
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Rate N-l was submitted for filing by Edison on March ll, 
1968, for 115 kv service to its five mmicipal wholesale 
customers. 3/ At present, Edison's only wholesale rate 
applicable to 115 kv service is its Rate M, under which Edison 
presently provides 13.8 kv service to its wholesale customers 
as well as 115 kv service to part of the requirements of 
New England Power Company. 4/ 


The proceeding in Docket No. E-7400 involves a filing by 
the Municipal Light Boards of the Towns of Reading and Wake- 
field, Massachusetts, oa March 13, 1968, of an application 
and complaint against Edison, their suppliér of power. Con- 
plainants request an interconnection order under Section 202(b) 
and 202(c) 5/ of the Act, assertion of Commission jurisdiction 
over Edison's rates and charges for sales of energy to the 


3/ That submittal is designated as follows: 


Customer Designation 
Concord, Massachusetts Rate Schedule FPC No. 36 
Norwood, Massachusetts Rate Schedule FPC No, 37 
Reading, Massachusetts Rate Schedule FPC No. 3g 
Wakefield, Massachusetts Rate Schedule FPC No. 39 
Wellesley, Massachusetts Rate Schedule FPC No. 409 


With that submittal, Edison notified the Comnission that it 
was withdrawing Rate N and that Rate N-1 was submitted in 
lieu thereof. Rate N was submitted for filing on December 21, 
1967, and has not been formally acted upon by the Commission. 


Rate M service is rendered to municipals under Edison's Rate 
Schedule FPC Nos. 13 through 17; to New England Power Com- 
pany under Rate Schedule FPC No. 10; and to Boston Gas Com- 
pany under Rate Schedule FPC No. 3. 


The issue raised by the request for interconnection under 
Section 202(c) was resolved by the parties in the manner 
set forth in Complainants’ letter of November 26, 1968, to 
the Secretary of this Conmission. 


* 
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Towns 6/, and an investigation into Edison's rates, charges, 
classifications, practices, efficiencies, regulations, rules, 
contracts, and services under Rate M and the proposed Rate N-1. 


Several conferences were held between the parties and 
our staff before the filing of Edison's answer to the complaint. 
No settlement was reached on the rate level of the present 
13.8 kv and proposed 115 kv service nor on the terms and con- 
dition of service. However, it was agreed that Reading would 
apply for, and Edison would arrange for, a 115 kv interconnec- 
tion at a point mutually agreed upon. The application has 
been filed by Reading and accepted by Edison. It is anticipated 
that 115 kv service to Reading will commence by November, 1970. 


The complaint requests an investigation into the lawful- 
ness of Rate M and Rate N-1. Complainants allege that Edison's 
rates are unreasonable due to, among other things, excessively 
high administrative and general expenses, as well as the incurr- 
ence of excessive costs allegedly due to imprudent operation of 
obsolete plants. They also object to numerous terms and condi- 
tions in those rate schedules including, among other things, 
Edison's alleged distinction between municipally-owed and 
investor-owned distributors, restraints on their purchase and 
resale of energy, removal of the fuel adjustment clause, and 
imposition of certain Miscelleneous Charges. 


Edison, in its answer, asserts that its rate level and 

the terms and conditions for 115 kv service are just, reasonable 
and lawful. Edison further states that any investigation or 
hearing on its wholesale rates should be deferred until actual 
experience has been obtained on 115 kv service to Reading. We 
disagree. Several of the terms and conditions opposed by these 
Complainants relate to the conditions under which 115 kv service 
is to be'made available. Accordingly, any delay in ascertaining 


6/ Edison, in its answer to the complaint, stated that it 
will not contest this Commission's jurisdiction over 
its sales to the Towns. 
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the proper terms and conditions of 115 kv se1vice (whether 
under Rate M, N-1, S-1, or any deviation from those rate 
schedules) would be both unwarranted and unreasonable. 


The proceeding in Docket No. E-7517 involves a complaint 
filed on December 23, 1969, by the Norwood Municipal Light 
Department, Town of Norwood, Massachusetts. In that complaint, 
Norwood requests the Commission to institute a formal investiga- 
tion into Edison's jurisdictional rates, charges, classifications, 
practices, and services for 115 kv service and to fix the same. 
Additionally, Norwood requests the Commission to order Edison 
to account for amounts collected under that service and to refund 
any portion found unjustified with interest. 


In support of its complaint, Norwood states that it has 
entered into an agreement with Edison for 115 kv service and has 
sold bonds in the amount of $2,300,000, solicited bids, and 
executed contracts for construction of its portion of the facili- 
ties necessary for making the interconnection. Norwood states 
that under the normal course of events it would have its 115 kv 
facilities ready by May of 1971, but, as Edison has known for 
sone time, the existing 13.8 kv facilities are inad uate to 
meet Norwood's anticipated peaks for the summer of 19,0. Nor- 
wood states that Edison asserted that installation of additional 
13.8 kv facilities to meet the anticipated load was too expens- 
ive and insisted that Norwood should meet those requirements by 
early construction of the new 115 kv line. Based on an under- 
standing that Edison would provide it with a 115 kv transformer, 
Norwood agreed to an early construction date of its 115 kv lines. 
However, under this arrangement, Edison seeks to charge its 
Rate M rates for this service, but Norwood wants service under 
Rate N-1, which Edison would agree to if Norwood would rent two 
115 kv transformers from it. Norwood states that, under Edison's 
proposal to rent transformers, it will lose the savings of Rate 
N-1 despite its substantial investment in the early construction 
of those lines and the savings to Edison by this early construc- 
tion. Additionally, Norwood alleges that certain terms and pro- 
visions of Rate N-1l are unjust and unreasonable as to it. 
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On February 16, 1970, Edison filed its answer to Norwood's 
complaint stating that its proposed Rate N-1 was submitted to 
this Commission but was not accepted for filing and has not 
become effective. Edison further states that, on January 29, 
1970, Edison withdrew Rate N-1 when it filed its proposed 
Rate S-l1 amending Rate M. Edison states that Rate S-1 is now 
applicable to all of its total requirements wholesale for re- 
sale customers and contains provisions for both high and low 
tension service. Edison further denies responsibility for the 
delay by Norwood in obtaining 115 kv transformer for its 115 kv 
service. Thus, Edison asserts that, under its proposal 'to let 
Norwood use its transformer, it will in essence be rendering 
low tension service for which it must be properly compensated 
until Norwood's facilities will be ready in May, 1971. Edison 
further denies that it realizes any savings on Norwood's early 
construction of these facilities and denies that it insisted 
on such early construction. 


The complaints and answers filed in Docket Nos. E-7400 
and E-7517 raise questions of fact and law which can best be 
resolved by an investigation and a full public hearir.z wherein 
all parties may produce witnesses and adduce evidence on the 
record before an Examiner of this Commission. Accordingly, we 
are ordering investigations and hearings on those complaints. 


In Docket No. E-7485, Edison tendered for filing a notice 
of termination of an agreement between it and Boston Gas which 
was suspended and a hearing ordered thereon by our order issued 
March 27, 1970. The proposed notice of termination seeks to 
eliminate the special provisions of Rate M that was applied to 
Boston Gas. By its elimination, Boston Gas will receive 
service under Rate M unmodified or Rate S-1, when that rate be- 
comes effective. Boston Gas, however, has challenged the valid- 
ity of Edison's filing of both the notice of termination in 
Docket No. E-7485 and Rate S-1 in Docket No. E-7533. 


The complaints filed in Docket Nos. E-7400 and E-7517, the 
suspension proceeding in Docket No. E-7485, and the filing in 
Docket No. E-7533 contain common questions of law and fact that 
can best be resolved in a consolidated hearing. Accordingly, 
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we are consolidating the proceedings in Docket Nos. E-7400, 
E-7517, E-7485, and E-7533 for purposes of hearing and decision. 


In the consolidated proceeding, the Examiner should permit 
evidence and legal argument on the issue of the status of Rate 
N-1. In its Rate S-1 filing, Edison stated that Rate N-1 was 
thereby superseded. In its answer to Norwood's complaint, Edison 
stated that its Rate N-1 submittal was withdrawn by its Rate 
S-1 filing. On. the other hand, Norwood and Reading have filed- 
for high-tension service under Rate N-1 and have issued bonds 
on that besis. Rate N-1 is a lower rate than Rate M, 
and, consequently, Rate N-1, if effective, may be relevant to 
contentions involving refunds; if any, which might be ordered. 
Thus the issue of the status of Rate N-1 should be probed and 
a decision rendered thereon. 


On March 27, 1970, Reading and Wakefield filed a motion 
requesting this Commission to investigate the alleged deteriora- 
tion of electric Service supplied by Edison. On March 31, 1970, 
those Towms filed a motion to withdraw their motion of March 27, 
1970, without prejudice to their refiling a revised motion. We 
shall grant the motion to withdraw. On April 22, 1970, Reading 
and Wakefield filed a revised motion to reject the proffered 
rate submittal restating the general position of the municipal- 
ities. We do not reject Edison's filing. To the extent that 
the mction seeks other relief, it will be considered by the 
Commission following opportunity for answer by Edison. 


The Commission further finds: 


(1) Good cause exists to deny the motion filed by Reading 
and Wakefield on February 24, 1970, requesting rejection of 
Edison's submittal of Rate S-1l and to accept for filing Rate S-1l. 


(2). The proposed increased rates and charges contained in 
Rate S-1 have not been shown to be justified and may be unjust, 
unreasonable, unduly discriminatory, or preferential, or other- 
wise unlawful under the Federal Power Act. 
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(3) It is necessary and appropriate for the purposes of 
the Federal Power Act, particularly Sections 205, 206, 301, 307, 
308 and 309 thereof, that the Comnission enter upon a hearing 
concezning the lawfulness of the rates and charges and other 
provisions contained in Edison's proposed Rate S-1 and that 
Rate S-1 be suspended and the use thereof deferred as herein- 
after oxdered. 


(4) It is necessary and appropriate for the purposes of 
the Federal Power Act to enter upoa an investigation of the 
issues raised in the complaints filed by Reading and Wakefield 
in Docket No. E-7400 and by Norwood in Docket No. E-7517 and 
the answers to those complaints. 


(5) Good cause exists for consolidating the proceedings 
in Docket Nos. E-7400, E-7517, E-7485, and E-7533 for purposes 
of hearing and decision. 


(6) Good cause exists for granting the motion by | Reading 
and Wakefield to withdraw without prejudice a previously filed 
motion seeking an investigation into the alleged deterioration 
of electric service supplied by Edison. 


The Commission orders: 


(A) The motioa to reject Edison's submittal of Rate S-1 
is hereby denied and Rate S-1 is hereby accepted for filing. 


(B) An investigation is hereby ordered into the issues 
raised by the conplaints and answers filed in Docket Nos. E-7403 
and E-7517. 


(C) ‘The proceedings in Docket Nos. E-7400, E-7517, E-7485, 
and E-7533 are hereby consolidated for purposes of hearing and 
decision. 


(D) Pursuant to the authority contained in and subject to 
the jurisdiction conferred upon the Federal Power Commission by 
the Federal Power Act and pursuant to the Comnission's Rules of 
Practice and Procedure, a public hearing shall be convened to 
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commence with a prehearing conference to be held on May 19, 
1970, at 10:00 a.m. (EDT) at the offices of the Federal 
Power Commission in Washington, D. C. concerning all of the 
issues raised in the proceedings consolidated by this order. 


(E) Pending such hearing and decision thereon, Rate S-1l 
is hereby suspended and the use thereof deferred until May 1, 
1970. On that date, Rate S-1 shall take effect in the manner 
prescribed by the Federal Power Act, and Edison, subject to 
further orders of the Commission, shall charge and collect the 
increased rates and charges set forth in Rate S-1 for all 
power sold and delivered thereunder. i 


(F) Edison shall refund at such times and in such manner 
as may be required by final order of the Commission, the portion 
of the increased rates and charges found by the Comnission in 
the consolidated proceeding not justified, together with interest 
at the rate of 8.0 percent per annum, from the date of payment 
to Edison until refunded; shall bear all costs of any such 
refunding; shall keep accurate accounts in detail of all amounts 
received by reason of the increased rates and charges. effective 
as of May 1, 1970, for each billing period; and shall report 
(original and one copy) in writing and under oath, to the 
Commission monthly, for each billing period, the billing 
determinants of electric energy sold and delivered under Rate: 
S-1, and the revenues resulting therefrom as computed under 
the rates in effect immediately prior to May l, 1970, (including 
Rate N-l, if appropriate), and under the rates and cnarges 
made effective by this order, together with the differences 
in the revenues so computed. 
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(G) Unless otherwise ordered by the Commission, ‘Edison 
shall not change the terms or provisions of Rate $-1 uatil 
this consolidated proceeding has been terminated or aoe the 
period of suspension has expired. 

(H) Reading and Wakefield are hereby permitted to with- 
draw their motion filed on February 24, 1970, without presudice 
to their refiling that or a revised motion. 


(I) Notices of intervention and petitions to intervene 
in the consolidated proceeding may be filed with the Federal 
Power Commission, Washington, D. C. 20426, on or before May 18, 
1970, in accordance with the Commission's Rules of Practice and 
Procedure (18 CFR 1.8 or 1.37). 


By the Commission. Commissioner Carver dissenting filed a 


separa : | 
(SEAL) parate statement annended hereto. | 


Gordon M. Grant, 
Secretary. 


(Supersedes 


FPC Ko. £6 
(Supersedes 


FRC Xo. U7 
(Supersedes 


FPC No. 46 
(Supersedes 


FPC No. 9g 
(Supersedes 


FRC No. 50 
(Supersedes 
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BOSTON EDISON COMPANY 
Se 


vice for Resale, Rate for 
ements Service, Rete S-1 
General Service for Resale, Definition 
and Special Condition of All Requirements 
Service. 


Customer 


Boston Gas Company 


New England Power Company 


Town of Concord 


Toxn of Norwood 


Town of Reading 


Town of Wakefield 


Town of Wellesley 
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Nunicipsl Light Boards of 
Reading and Wakefield, Massachusetts, 
Complainants, 
Vv. 
Boston Edison Company 
Respondent 


| 
Docket No. E-7400 


Noxtoow, Massachuetts, 
ORE aate Docket No. E-7517 
Boston Edison Company, 
Respondent 
| 
Docket Nos, E-7485 
and E-7533 


(Issued April 29, 1970) 


) 
) 
) 
) 
) 
) 
Norwood Municipal Light Department, ) 
) 
) 
) 
) 
) 
) 


Boston Edison Company 


CARVER, Commissioner, dissenting: 


Clearly, Boston Edison's rate increase filing in these 
dockets requires suspension for investigation, hearing and 
decision on the evidence, I must, however, voice objection 
to the discriminatory treatment reflected in the unexplained 
determination that the annual rate increase exceeding 
$2,733,000 be suspended for one day only. 


These, proceedings originate in a unilateral filing of 
a new wholesale rate schedule which will result in an aver- 
age increase of more than 20% to six of Boston Edison's 
seven customers. Five of these are municipally operated 
distribution systems. In no recent case of Similar magni- 
tude has this Commission failed to impose the full five 
month Suspension period permitted by Section 205(e) of 
the Federal Power Act. In Duke Power Co., Docket No, 
E-7513, the order issued November. 20, 1969, suspended a 
5.54% increase approximating $1,650,000 annually for! five 
months and Similar action was taken in Union Electric Co., 
Docket No. E-7525, on a proposed 10.7% increase involving 
$819,000 annually. The sole instance of a one-day suspen- 
Sion in the past year involves Boston Edison Co., Docket 
No. E-7485, which is being consolidated herein, There, 
however, a minor adjustment in sale terms involved approx- 
imately $58,000 per year. 


Docket No. E-7406 
ct al, 


The reasons for 2 longer suspension period appear 
more compelling here than in the situations cited 2bove. 
& rate increase which is larger in dollar amount ‘and in 
percentage is being visited uvon fewer affected cus- 
tomers. The impact of an unanticipated cost increase 
Will fall most heavily on nunicipazl distribution systens.. . 
By the very nature of their operations, such entities 
maintain narrower financial reserves and have less flex- 
ibility to change retail rate structures on short notice. 


Apart from Commission practice, a conceivable case 
for short-term suspension might exist if the filed rates 
merely related rate of return to increased production and 
delivery costs. That is not the case here; Boston Edison's 
proposed Rate S-l incorporates fundamental changes in rate 
design and conditions of service. It is by no means 
apparent that they have such prima facie validity as to 
presage ultimate approval. Any "irretrievable loss" that 
night result from suspension for five months should be put 
in realistic perspective. Over the maximum suspension 
period, the increase sought by Bostcn Edison represents 
about six-tenths of one per cent of its total annual 
revenues from the sale of electricity. By contrast, the 
interim cost increase to its five municipal customers 
would exceed 5.5% of their total annual electric utility 
operating income. Any risk of uncertainty would thus work 
much harsher consequences upon the customer than the rate 
increase applicant. 


The public interest is ill served by an action of 
this Commission which is so discriminatory on its face and 
So unsound in its potential impact on the affected Massa- 
chusetts consumers, 


2% Sioner 
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BOSTON EDISON COMPANY'S ANSWER TO MOTION 
FOR INQUIRY AS TO SERVICE ADEQUACY 


The Municipal Light Boards and Departments of Reading 
and Wakefield, Massachusetts, filed a motion dated April 22, 
1970, requesting either that Boston Edison Company's 5-1 
rate submission be rejected for filing or that staff studies 
end formal investigation of the adequacy of the company's 
service be carried out prior to assigning a filing date to 
the submission. The Commission by its order issued on 
April 29, 1970, in the consolidated proceeding in Docket ; 
Nos. E-7400, E-7517, E-7485 and E-7533 denied the municipals' 
motion to reject, together with their earlier motion to reject 
dated February 24, 1970, and reserved consideration, until 
Boston Edison had Opportunity to file answer, of the request 
for staff studies and formal investigation of service adequacy. 
At the outset, it is noted that the municipals' request 
was that the Commission institute inquiry "prior to assigning 
a filing date to... [the S-1] rate submission and its 
acceptance for filing." Since the Commission has accepted 
the S-1 rate for filing, suspended it for a day, and permitted 
it to become effective as of May 1, 1970, the municipals' 
request, by. its strict terms, was denied by the Commission. 


For purposes of this answer, Boston Edison assumes that the 


municipais alternatively seek an inquiry after acceptance 
for filing of the S-l rate as part of the rate proceeding 
set for hearing. : 

The municipals allege service deficiencies in three 
respects: (1) that voltage reductions are frequent and 
increasing; (2) that because of Boston Edison's inability 
to obtain crossing permits from the Town of Sherborn, 
Massachusetts, it cannot assure reliable, uninterrupted 
service to certain customers; and (3) that because of 
Boston Edison's inability to obtain right of way, it has 
been unable to institute a 115 kv interconnection with 
Reading. . 

Boston Edison's answer is in two major parts: 

(1) Voltage reductions, which may be necessary in the 
short term to preserve desirable reserve levels and protect 
continuity of service, are not the result of any deliquency 
of Boston Edison. Such reductions are accomplished on a 
regional or area basis and Boston Edison, as a member of 
the New England interconnected grid does its part in the 
coordinated effort to support the grid as a whole. As the 
Commission knows, every effort is being made by the electric 
utilities in New England to eliminate tne need for the 
reductions. Boston Edison has made diligent and good faith 
efforts to obtain crossing permits from Sherborn and to acquire 
right of way for the 115 kv interconnection with Reading. 


(2) In any event, consideration of the reasons for 


temporary voltage reductions or delays in acquiring crossing 


permits and right of way has no place in the consolidated 

rate proceeding. The Federal Power Act clearly segregates 

the matter of adequacy of service from the matter of reason- 
ableness of rates. The former subject is covered ts section 
207; the latter subject in sections 205 and 206. While section 
207 provides the sole authority under the Act for establishing 
standards of service, the municipals' motion does not purport 
to be filed under that section, does not comply with the 
requirements of that section, and does not ask for any relief 


that could be afforded under that section. 


I. 

Voltage reductions. The municipals allege that system 
voltage reductions have become substantial and frequent; that 
they are becomming more frequent; that they have significant 
adverse effects on the operation of customer equipment and 
appliances; that Boston Edison's reserves are inadequate as 
are those of others with which it is Rnrerconieccedk and 
that with voltage reduced one more forced outage of a major 
unit will result in load shedding and blackouts. 

In the first place the municipals fail to supply 
a complete portrayal of the causes of voltage reductions 
in New England. As the Commission well knows Boston Edison 
is interconnected with its neighbors and is thus a part 


of the interconnected New England grid. Together, New 


England companies operate under the guidance of CONVEX, REMVEC 


and, shortly, the newly formed New England Power Exchange 
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These mechanisms are designed to achieve coordinated 


mutual support by member companies. Thus, quit] properly 


and consistent with FPC concepts of reliability, regional 
considerations prevail. Viewing the region as a whole, 
in cases where reserve margins are jeopardized by forced 
outages of generation, the power exchange organizations have 
occasionally recommended area-wide voltage reductions in 
order to maintain reserve margins to the extent possible. 
Contrary to the analysis at page 7 of the municipals' 
motion, voltage reductions are not instigated after the 
several companies have "brought on all available reserves," 
but rather, the program is designed to protect reserves 
and thus will be instituted prior to such resort to reserves 
as would bring the reserve level below that which the 
companies endeavor to maintain. 

An analysis of the role of voltage reductions in today's 
New Englend scene, dated February 26, 1970, has been prepared 
by Jackson and Moreland, consulting engineers, and was sent 
to the Massachusetts legislative Special Commission on Power 
Failures and Power Rates and Related Matters. It is attached 
hereto as Appendix A. 

That there is a generalized problem relative to the 
adequacy of generation reserves, no one would gainsay. 
It is not peculiar to New England. It is common knowledge 
that construction delays, sometimes the result of inter- 
ventions in regulatory proceedings, have occurred. The 


Federal Power Commission keeps well informed as to the 


events which are causative and as to the comprehensive 
efforts of the industry to remedy the situation. 

Be that as it may, Boston Edison has joined with other 
New England companies in effecting necessary voltage 
reductions. In each instance the response has been 


1/ 


to the regional need.— The municipals make no recognition 
of this fact. They condemn the Company as though every 
instance of voltage reduction could be laid to its door. 
This is not the case. There have been numerous instances 


of forced outages of large generating units and of delays 


in construction schedules in -New England and indeed in the 


entire Northeast region. 


In fact, Boston Edison's posture, in terms of generating 
capacity as compared with system demand, is substantially 
better than that of the New England region as @ whole. 

Boston Edison had 2,037,000 kw of generating capacity on. 

its own system, purchased 212,000 kw of capacity and sold 
224,000 kw of capacity at the time of its December, 1969 peak. 
At the time of its 1969 annual peak load of 1,654,000 kw, 
then, it had capacity in addition to load of 371,000 kw 


which is approximately a 22.5% reserve. 


1/ The municipals list in Appendix A to their motion 

~ a schedule of alleged reductions undertaken by the 
Town of Reading. Boston Edison's records and those 
of REMVEC do not coincide with Reading's list, either 
as to the frequency of occurrance or the time. Boston 
Edison does not agree with other factual statements 
on page 5 of the motion relative to the SELES: of 
such reductions. 
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Certainly no one would choose voltage reductions as 


@ permanent characteristic of a power system, and the 


electric companies of America are doing all that is 
possible to bring about an end to the conditions which 
have recently prevailed. To do so requires earnest 


dedication to the task on the part of all. 


Sherborn crossing permits. The muncipals' claim is 


that Boston Edison has been deliquent in efforts to construct 
and operate a 230 kv transmission line between Medway and 
Sudbury, Massachusetts, which is needed in the interest of 
reliable, uninterrupted service for the 1970 Sunes wen 
period. The company has been attempting since 1965 to 
build the line on a right of way which has been used for 
many years for power transmission facilities. At presen 
construction has been completed from Medway to the town 
line between Natick and Framingham, Massachusetts and only 
2,900 feet, requiring approximately twelve weeks of con- 
struction, remains to be built. : 

The prolonged delay has been caused by opposition to 
the transmission line in the courts. The chronology attached 
to this answer as Appendix B tells the story in detail. The 
matter was first taken before the courts in April 1967, as 
an appeal by the towns of Sudbury, Wayland, and Framingham, 
Massachusetts, from an order of the Massachusetts Department 
of Public Utilities granting zoning exemotions. In January, 
1969, the Massachusetts Supreme Judicial Court affirmed the 
Departments' decision. In the meantime, the building inspector 
of the Town of Sherborn, Massachusetts, had sued in the Middlesex 
Superior Court to enjoin construction (September 1967) , and 
the suit had been dismissed (March 1968). Construction of 


the transmission line was completed by December 1968 from 


Medway to the town line between Natick and Framingham, 


Massachusetts, and work was begun in the spring of 1969 on 


the Framingham-Sudbury segment. 
In June and July 169 the building inspectors of Sudbury 


and Wayland ordered work stoppage in their respective towns, 


and Boston Edison immediately sought injunctions from the 
Middlesex Superior Court against the inspectors. The two 
towns filed cross-suits. On August 6, 1969, the Supreme 
‘Judicial Court for Suffolk County enjoined further con- 
struction on the transmission line. Sherborn and Framingham 
brought additionel suits in the Middlesex Superior Court 
against the company in August and September 1969. All suits 
pending before the Middlesex Superior Court in regard to the 
transmission line were transferred to the Supreme Judicial 
Court for Suffolk County in October 1969. By decision of 
November 26, 1969, the court held that the company must 
obtain new street crossing permits from the seven towns 
involved and certain approvals from the Massachusetts 
Department of Public Utilities. 

When it had become obvious that the transmission line 
could not be completed for the 1969 winter peak as a result 
of the pending litigation, Boston Edison had petitioned the 
Massachusetts Department of Public Utilities for permission 
to construct, for emergency relief, a temporary transmission 
line from Sherborn to Framingham at an estimated cost of 
$400,000. By order attached to this answer as Appendix C, 
the Department denied the request on November 12, 1969, on 
the ground that such an expense was inordinate for the 


purpose of temporary relief from unreliability. 


Following the court decision and the Department order, 
Boston Edison entered into conferences with the towns and 
the Department to explore resolution of the impasse, so 
that the transmission line could be in operation for the 
1970 summer peak. Numerous meetings and hearings were held 
in December 1969 and January, February and March 1970. 
Boston Edison submitted applications for the necessary 
crossing permits in January 1970. By February 9, 1970, a 


majority of the towns had granted the permits. 


Sherborn demanded as a condition of the crossing permit 


the removal of six steel towers and their replacement with 
tapered steel poles. The cost of such replacement was 
estimated to be in excess of $400,000 (Appendix E). Under 
Massachusetts law, once a majority of towns involved have 
acted favorably on the street crossings for a transmission 
line, the Department of Public Utilities may consider the 
grant of a crossing permit if remaining towns have either 

(a) acted adversely on an application or (bd) failed to act 

on an application within 90 days of its submission. Boston 
Edison by letter of January 27, 1970, attached to this answer 
as Appendix D, explained to Sherborn the critical situation 
that existed because the transmission line was incomplete 

and asked for favorable action on the Company's application. 
Boston Edison sought, if favorable action were not forthcoming, 
at least prompt action in rejecting the application, so that 
the matter could be expeditiously brought before the Department 
for resolution. Sherborn did not act upon the Company's 


application until April 14, 1970, 89 days after its submission. 
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It then granted the crossing permit. 


The remeining authorization needed is a certificate of 


convenience and necessity and zoning exemption from the 
Department on which hearings heve been concluded. The 
Compeny is prepared to resume construction promptly upon 
receiving this authorization, and it is hoped that the line 
will be in operation for the 1970 winter peak. 

When it became apparent that favorable action by Sherborn 
would not be promptly taken, Boston Edison by letter of 
March 19, 1970, advised communities which might be affected 
that until the Medway-Sudbury 230 kv line is completed, service 
interruptions might be experienced under certain conditions 
and suggested that they make appropriate plans, particularly 
with regard to essential municipal services. The company further 
stated that it might be necessary to refuse to connect new 
electrical loads and to ask inudstrial customers to limit 
operations. As made clear in Boston Edison's letter of 
March 26, 1970 (Appendix E), the affected communities were 
entitled to know of the reliability problems and their source. 
The charge, repeated in the municipals' motion, that Boston 
Edison's letter was "blackmail" is utterly unwarranted. The 
flavor of "blackmail" is found in the following statement 
from the municipals’ motion: 

" | . in this climate of deteriorating public 

relations and public confidence, Edison can 

expect increasing resistance to its transmission 

line projects .. ." 

The facts, in short, are that Boston Edison timely planned 
and initiated the Medway-Sudbury 230 kv line, but has been held 
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up from completing that line by opposition over which it had 


no control. 

Boston Edison has kept the Commission informed of 
developments relating to its efforts to complete the 
transmission line. In a letter dated April 6, 1970, 
attached to this answer as Appendix F, the Chief of the 
Bureau of Power, while noting that the Commission is 
“vitally interested . . . in the adequacy and reliability 
of electric service and... [is] concerned ebout any 
problems which may jeopardize the power supply." stated that 
the "Commission has no particular jurisdiction in this case." 


Thomas J. Galligan, Jr., President of Boston Edison, replied 


on April 16, 1970 (Appendix G). 
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Reading 115 kv interconnection. The municipals make 


an extended attack on Edison for being "unable to assure" 
an in-service date for the portion of the 115 kv inter- 
connection which Edison has agreed to make with Reading. 
They repeatedly state that Reading could have met a 
November 1969 date and that the additional 13.8 kv feeder 
installed in 1969 was forced upon Reading and was wasteful. 
These allegations appear directly contrary to the facts 
presented by the Manager of the Reading system in his annual 
report to the Municipal Light Board, which was published 
as a part of the 1969 Annual Report of the Town Officers 
to the residents of Reading. The Report would indicate 
that Reading was unable to acquire the necessary land until 
the end of 1969 and has experienced delays in the delivery 
of equipment. Further the report indicates that Reading 
will make future use of the new 13.8 kv supply line installed 
in 1969. In the report it is stated, inter alia, 
CONSTRUCTION HIGHLIGHTS: 
Early in October, a new 13,800 volt supply 

line from Boston Edison Comoany entered our system 

at the Reading-Woburn line from which point the 

department installed an additional 13,800 circuit 

feet of 477 MCM comoressed aluminum aerial spacer 

cable along West Street to Industrial Way in 

Wilmington. This feeder will provide an additional 

12,000 XVA capacity to our system and will enable 

the department to meet the current system electrical 

demands until the new Causeway Road Suostation 

is completed in 1970. After the Causeway Road 

Station is completed the spacer cables on West 

Street, Reading, will be utilized to supply 

power to our Ash Street Station and the present 


supply from the Boston Edison Company Substation 
located at Dragon Court, Woburn will be discontinued. 


The new 115 kv Causeway Road Substation, 
originally planned to be in operation by Novem- 
ber 1969 was delayed due to land acquisitions and 
exceptionally long delivery schedules on station 
equipment. However, at the end of 1969 all neces- 
sary land has been acquired, all equipment has 
been ordered and the long delivery equipment’ 
delivered to our service area on Ash Street. 
Construction of the station will commence in 
the early Spring of 1970 and will be completed 
and in operation by November of 1970. 
Especially difficult to understand is the municipals' 
apparent assumption -- there is no explicit assertion -- 
that the completion date of the 115 kv interconnection is, 
| 
in fact, within Boston Edison's control. Thus, they 
want the Company to “assure performance” and to give 
"commitment as to the date" and they charge the Company 
with "unwillingness to commit itself" and "failure to 
assure the 115 kv interconnection." The municipals evidently 
do not understand that the scheduling of transmission lines 
| 
is not a matter of "assurance." Regrettable as it may. 
seem to the municipals, legal processes in eminent domain 
proceedings and proceedings for local street crossing permits 
must run their course and the company does not control 
| 
them. It is largely for this reason that the interconnection 
agreement did not provide a completion date. 
While it is certainly true that Edison has been unable 
to assure an in-service date for its 115 kv facilities, 
because of the difficulties being experienced in acquiring 


right of way, the record is clear that Edison has’ diligently 


pressed to meet the completion date desired by Reading 


"to the best of its ability", as it had informed Reading 
it would. If no further snarls develop, Edison hopes to 
be able to make a November, 1970 date. Edison also hopes 
that Reading will obtain e favorable result in the injunc- 
tion action pending against Reading's portion of the new 
125 kv line prior to that time. 

Edison denies, however, that service to Reading during 
the 1970-71 winter is imperiled if the line is not completed. 


Even at the approximately 18.5% load increase projected 


by Reading for its 1970-71 winter peak, there is sufficient 


capacity in the existing lines for Reading to receive full 
service at the time of its peak, even if one line is out 

of service. Edison has repeatedly had to answer similar 
claims by Re2ding of lack of Edison capacity, claims which 
Reading has used to support its desire for an early 115 kv 
interconnection. Cf. Affidavit and Memorandum of Boston 
Ea@ison Comoany in Opposition to Compleinants' Application 

for ean Order for a Temporary Connection under Section 202(¢ 

of the Federal Power Act, in Docket No. E-7400, dated March 26, 
1968. 

An unusual claim by the municipals is that they have 
been "punished" for not agreeing at an earlier date to the 
115 kv interconnection, since the high tension rate has 
increased since the first expression of interest in 115 kv 
service. There is no reason to suppose that the rates 


would not have increased in the same manner if the agreement 
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had become effective earlier. It is equally clear| that 
Reading knew at the time it applied for 115 kv service 
that the rate at which it would be charged by Edison for 


that service was subject to change. The application 


(attached hereto as Appendix H ) expressly provides: 


"x * * to supply electric service under the 

Company's rate schedules applicable to such 

service as the same may be in effect from 

time to time subject to action of the POLO 

Power Commission." 

The motion repeatedly mentions the fact that Reading 
has "spent or committed" $1,300,000 to the interconnection. 
Again erroneously postulating electric rate competition 
for industrial loads in Massachusetts, the motion attempts 
to imply that Edison would deny Reading the benefit of this 

| 
investment by means of the S-1 rate filing. Such is clearly 
not the case. By the expenditure of $1,300,000 of internally 
generated funds, Reading will save 70¢/kva month once the 
interconnection is completed, a sum noted on page 16 of 
the motion to be "some $450,000" annually. This is true 


because Edison's rates reflect Edison's costs. 
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Consideration of the reasons that voltage reductions 


are temporarily necessary to preserve service continuity 
or that delays neve been encountered in obtaining certain 
crossing permits or in acquiring certain right of way has 
no place in the consolidated rate proceeding. Under long 
established cost of service doctrine, these matters have no 
bearing on any issue in the case. 

The Federal Power Act deals separately with the subjects 
of 1) lawfulness of rates and 2) adequacy of service. The 
former subject is treated in sections 205 and 206, pursuant 
to which the consolidated rate proceeding was set for hearing 
by the Commission's order of April 29, 1970. The latter 
subject is covered in section 207, entitled "Furnishing of 
Adequate Service,” which reads as follows: 

“Whenever the Commission, upon complaint of a 

State commission, after notice to each State 

commission and public utility affected and after 

opportunity for hearing, shall find that any 
interstate service of any public utility is 

inadequate or insufficient, the Commission shall 

determine the proper, adequate, or sufficient 

service to be furnished and shall fix the same 

by its order, rule, or regulation: Provided, 

That the Commission shall have no authority to 

compel the enlargement of generating facilities 

for such ourposes, nor to compel tne public 

utility to sell or exchange energy when to do 

so would’ impeir its ability to render adequate 

service to its customers." 

It was clearly Congress' intent that the Commission's 
consideration of adequacy of service be performed strictly 
according to the procedures and under the standards specified 


in section 207 and that any orders dealing with edequacy of 
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service be issued pursuant to that section and, subject to 
the limitations provided therein. It should be noted that 
the complained of voltage reductions are related sglely to 
the quantity of generating capacity available and that the 
matter of requiring capacity expansion, even were it 
possible is excluded from the Commission's jurisdiction 
under section 207. There is nothing in the Act or its 
legislative history to suggest that the Commission should 
consider adequacy of service in connection with rates. It 
is noted that the municipals' motion does not Barbone to be 
filed under section 207, does not comply with the requirements 
of that section, and does not ask for any relief that could 
be afforded pursuant to the section. Further it is clear 
that the Massachusetts DPU which has primary jurisdiction 
over Edison's service is up to date on the problems being 
experienced. 

The Federal Power Act, in separating the provisions on 
rates and service, follows the traditional scheme of regulatory 
legislation, and the prevailing rule is that when such scheme 
is employed, quality of service is not to be considered in 
ratemaking. Elyria Tel. Co. v. P.U.C., 110 N. E. 2a 59 (1953); 


Village of Avple River v. Illinois Commerce Commission, 165 

N. E. 2d 329 (1960). General Tel. Co. of Wichigen v. 4 Sn GAA 
67 N. W. 2a 882 (1954). Of course, a contrary rule may apply 
when regulatory statutes explicitly provide that quality of 


service is to be an element in setting rates. United Tel. Co. 


of Florida, 74 P.U.R. 3d 443 (Fla. P. S. C. 1968). Such 
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statutory provisions are, however, a departure from cost of 
service ratemaking and may be analogized to value of service 
ratemaking. ‘ 


WHEREFORE, Boston Edison Company moves that the motion 


Gated April 22, 1970, of the municipal light boards and 


was not previously denied by 


the Commission's order of April 29, 1970. 
Respectfully submitted, 


Debevoise & Liberman 
Attorneys for 
Boston Edison Company 


nN? | 
By NV, My & : 
Thomas M. Debevoise 
Shoreham Building 
Washington, D. C. 20005 
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UNITED STATES OF AMERICA 
BEFrORD THE 
PEDEP.L POWER COMMISSION 


Municipal Light Boards of 

Reading and Wakefield, Massachusetts, 
Complainants, Docket No. E-7400 
=a 

Boston Edison Company, 
Respondent 


Norwood Municipal Light Department, 
Norwood, Massachusetts, 
Complainant, 
Vv. < Docket No. E-7517 
Boston Edison Company, 
Respondent 


Boston Edison Company Docket Nos. E-7485 
and E-7533 


JOINT MOTION FOR EMERGENCY AMENDMENT OF ORDER 


: 
The Municipal Light Boards and Departments of the 


Towns of Reading, Wakefield, Concord, Norwood and Wellesley 
("Municipalities") through their respective attorneys hereby 
move the Commission to amend on an emergency basis the 
Commission's Order issued April 29, 1970 in the above entitled 
matter with respect to Ordering Paragraph (E), so as to 
suspend and defer the use of Boston Edison Company's Rate S-1l 
to July 1, 1970 in order to allow the municipals time for 


placing in effect increases in their retail rates| necessary 


to pass on the S-l increased charges. In support thereof, 
the Municipalities respectfully show as follows? 

1. A financial emergency has been created for 
the Eunicivalities because, under the Commission's Order of 
April 20, 1970, the 20% increase in Edison's rates is made 


effective May 1, 1970 while it will take at least two months 


for all of them to adjust their retail rates in response. 


During the interim they will be forced to operate at a 
deficit or substantial loss. Accordingly, they jointly 
seek to have the suspension period for Edison Rate S-1l 
enlarged from one day to the time reasonably required to 
adjust their retail rates. 

2: The Municipalities own and operate municipal 
retail electric distribution systems and purchase their 
total power supplies from Boston Edison Company ("Edison") 
at wholesale rates under the jurisdiction of the Federal 
Power Commission. They provide the total service within 
their borders, while Reading also serves adjoining 
communities. The cost of power supply accounts for 
approximately 55% of the total electric revenues collected 


by the Municipalities. 
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3. Edison, on January 29, 1970, tendered for 
filing its rate schedule General Services for Résale, 
Rate S-1l, stating that it was to supersede the then 
effective M rate under which the municipals were buying 
power from Edison (Docket E-7485). Reading and Wakefiela 
filed motions to reject the submission on February 24 and 
April 22, 1970, and on February 26, 1970, a formal letter 
Opposing acceptance for filing. Norwood, Wellesiey and 
Concord pursuant toa request by the Secretary of the 
Commission on February 6, 1970 filed a formal letter on 
February 22, 1970 opposing the rate filing ona oases of 
grounds. All of the municipals sought a 5-month suspension 
of the Rate S-l if accepted for filing. The Commission 
found in its order issued April 29, 1970, that “The proposed 
increased rates and charges contained in Rate s-1 have not 
been shown to be justified and may be unjust, reasonable, 


unduly discriminatory or preferential, or otherwise unlawful 


under the Federal Power Act" (page 18) and instituted an 


investigation into these rates. The Commission also 
accepted the Rate S-l for filing as of April 30, 1970 ana 


directed that it be suspended for only one day, thereafter 


-4-— 
to be effective, i.e. on May 1, 1970, subject to refund, 
with interest, of the increased charges ultimately found 
to be not justified. 

4. | This action has the effect of immediately 
increasing the cost of power to the Municipalities by 


approximately 20 per cent, a combined total of approximately 


$1,517,000 a year. The amount of the increase in each case 


approximates the Municipalities’ 1969 net operating income, 
af 


before payments in lieu of taxes and is substantially in 
excess of such net operating revenues after payments in lieu 
of taxes. As a result, permitting the rate increase to be 


effective with only one day suspension places the 


*/ ; 1969 
Rate S-1l: 


Excess: Payments Increase, 12 
‘Revenues Over in lieu of Net Months. ending 


Expenses taxes Retained March 31, 1970 
($) ($) ($) ($) 


Reading 641,833 241,842 399,991 534,411 
Wakefield 202,420 202,420 0 188,433 
Norwood ' 408,254 ie) 408,254* 357,486 
Concord 246,287 80,315 165,972 187,485 


Wellesley 283,594 0 283,594 249,644 
*The Utility Department of Norwood does not retain these 
funds, rather they are paid into the town treasury. 
Budgeting and diskursements are administered by the 
treasurer. 
Note: Financial needs of 3 municipals are increased 
because of pending capital expansions: Reading $1.3 million 
and Norwood $3.3 million for 115 kv interties; Wellesley, 


Municipalities in the position of operating at a deficit 
or a substantial loss until their retail rates ea be 
effectively increased by the amount of the Aer power 
supply charges which the Commission has permitted Edison 
to collect for services on and after May l, 1970. 

5. The Municipalities had anticipated that, if the 
motion to reject Rate S-l were denied, the Comission would 
suspend that rate for the full 5-month period provided in 
Section 205(e) of the Federal Power Act in accordance with 
the Commission's long-established practice in major rate 
increase cases. The Towns therefore expected, should the 
motions to reject be denied, that they would have time 
during the 5-month suspension period to make the necessary 
adjustments in their retail rates. The eaniicot! recsonsbile 
date for implementing changes in all their municipal retail 

* ! 


rates is July 1, 1970. 


6. The Commission has stated with reference to 


_*/ Massachusetts General Laws, Chapter 164, Se¢tion 58 
provides that "any change shall take effect on the first day 
of a month, and shall first be advertised in a newspaper; if 
any, published in the municipality." It also specifies 
limitations on municipal rates and the authority; of the 
Department of Public Utilities over such rates. 
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the parallel provision of the Natural Gas Act (Yucea 
Petroleum Co., 29 FPC 211, 212 (1963)): C 
“In our view, a lesser suspension period 

than the five month suspension period permitted 

unéer section 4(e) of the Natural Gas Act should 

not be authorized except in those instances when 

strong equitable considerations dictate that a 

shortened suspension period is warranted." 

7. While we are unaware of any “equitable con- 
siderations" which "dictate" that the rate increase should 
not be suspended for the full 5 months, there can be no 
question but that "equitable considerations dictate" a 


suspension sufficient to permit the Towns to adjust their 


retail rates. In contrast to the problems facing these 


Towns, absent an enlargement of the suspension discussed 


above, Edison will suffer no substantial injury, other than 
the loss of the possibility of collecting revenues in excess 
of an overall reasonable rate of return, should the 
suspension be enlarged. Indeed, any injury that Edison 
could possibly suffer would clearly be of the nature antici- 
pated in such situations contemplated by Congress when it 
nevertheless provided for a 5-month suspension of rate 


increases. See Hope Natural Gas Co. v. F.P.C. 196 F. 2d 803 


(4th Cir., 1952). 


8. The Commission's statistics show that the 


rate of return earned by Edison on its rate base’ of 1968 


was 8.1 per cent. This rate of return increased in 1969 to 
8.5 per cent, as shown in the analysis prepared by the 


consulting firm Van Scoyoc & Wiskup, Inc. from Edison's 


Form 1, Annual Report to the Federal Power Commission for the 
year ended December 31, 1969. See Appendix A hereto. 
Significantly, Edison earned these rates of return without 
the increased revenues involved in its S-1 rate. 

9. Edison's prognostication for 1970 aoes not 


indicate any downward swing in its earnings or net revenues. 
| 


To the contrary, its Quarterly Report to Stockholders for 
the First Quarter of 1970 sounds a highly optimistic note: 


"Earnings per share increased 30 cents in 
this quarter. This represents normal growth 
plus the fact that in this quarter last year we 
experienced 17 cents of non-recurring costs 
from the adverse impact of two storms and a 
prolonged loss of generating capacity. Even 
though we are faced with high interest rates 
and the effects of continuing inflation on 
Operating expenses and taxes, the Company still 
expects that 1970 will be another growth year." 


—*/ statistics of Privately Owned Electric Utilities in the 
United States, 1968: FPC p. 653. 


The report shows a substantial year-to-year growth in 
earnings per share, as follows: 
1970 

Three months ended March 31 
Twelve months ended March 31 
Extraordinary Item 
Net Income $3..41 $2.97 

10. Moreover, assuming arguendo, that full weight 
is given to the adjusted test year cost of service data 
submitted by Edison in support of its increased rates, 
Edison would still be earning - without the S-l rate increase - 
an overall rate of return on total plant of 7.63%, which 
would be increased to 7.84% by the Rate S-l awa Based 
upon past experience it seems obvious that some, if not all, 
of Edison's downward adjustments of the 1968 test period 
data will be refuted. However, even giving Edison the benefit 
of the doubt, it is plain that on balance the loss of an 
opportunity to Edison to increase a 7.63% overall rate of 
return by 0.21% is far outweighed by the impact upon: the 


municipalities if the effective date of the'S-1 Rate is not 


postponed. 


ai// The Edison report to which reference is made is attached 


hereto as Appendix B. : : 
**/ These rates have been calculated by Van Scoyoc & Wiskup, Inc. 


from Edison's Statement of Cost of Service - 1968, submitted in 
support of the instant rate submission. See particularl 


11. The Commission has always recognized 
iimte 
equitable difference between a utility required to operate 
for a matter of months somewhat below a reasonable rate of 
return, and a utility required to operate at a deficit even 


for a few months. Tennessee Gas Transmission Co.,' 13 F.P.C. 
772 (1954). | 

12. In seeking the relief requested in this 
motion, the Municipalities wish to make clear their belief 
that the Rate S-1 and all its related terms and conditions 
should have been rejected for filing, or if accepted, then 
it should have been suspended for the full S-month period 
provided in Section 205(e). Accordingly the Municipalities, 
by filing the instant motion, do not waive their right to 
file an application for rehearing of the Coomiesten 
April 29, 1970 Order to that effect. 

WHEREFORE, for the foregoing reasons, the Towns 
of Reading, Wakefield, Concord, Norwood and Wellesley 


respectfully move: 1) for amendment of the Ordering 


Paragraph (E) of the Commission's Order of April 29, 1970 


to provide for the suspension of Rate S-1 to July 1, 1970; 


= Th) = 
2) for such other action as the Commission may deem 
appropriate; and 3) for the Commission to ahorten the time 
for answering the instant motion to 5 days because of the 
financial emergency involved. 
Respectfully submitted, 
MUNICIPAL LIGHT BOARDS AND 
DEPARTMENTS OF THE TOWNS OF 


READING AND WAKEFIELD, 
MASSACHUSETTS 


By =, Lenape <ppainyeh 
George Sp¥ege 


Their Attorney 


MUNICIPAL LIGHT BOARDS AND 
DEPARTMENTS OF THE TOWNS OF 
CONCORD, NORWOOD AND WELLESLEY, 
MASSACHUSETTS 


s 7 
By. Lee LRP , 
Charles F. Wheatley, Jr. 
Their Attorney 
Law Offices of: 
George Spiegel 
2600 Virginia Avenue, N.W. 
Washington, D. C. 20037 


Law Offices of: 

Charles F. Wheatley, Jr. 

1112 Watergate Office Building 
Washington, D. C. 20037 
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Rete of xeturn Earned on Rate Pase 
Electric Utility Operations 
for the Year 1969 


Descrivzion 


Averezge Electric Plent in Service 
Less: Averege Reserve for Depreciation ay A 
Average Net Electric Plent 


Less: Accumileted Deferred Incaxe Texes 2/ 
Accelerated Amortizetion 
Liberalized Depreciation 
Investment Tex Credit 
Totel 
Less: Contributions in Aid of Construction 2/ 


Working Capitel 
1/8 of Direct Excenses 
Materials & Supplies 3/ 4/ 
Prepayments 3/ 
Totel Werking Capital 
Rate Pase 
Total Electric Utility Cperating Inceme 
Per Cent Earned or Rate Base 
Total Electric Utility Cpereting Income 
Add: Provision for deferred taxes 
Adjusted Electric Utility Cperating Ineane 


Per Cent Earned on Rate Fase 


Notes: 


APPENDIX A 


Anount 


$ 660,647,724 


206,124,146 


FESh 533,570 


ree 836, 711) 


$ 7,462,303 
87208 766 


1,737,316 
5 T7826, 305 


‘$s. 282 


7.80% 


‘ 33,734,281 


2,989,674 
NEE 


8.194, 


Y/ Electric only; excludes amount allocated to steam heating 


2/ Averace of beginning end erding belences 

3/ Average of beginning end ending balances, 
excluding allocetion far steam 

4/ Excludes neteriels for construction 


Data Source: Boston Edison Company, FPC Form 1, 1969. 


Analysis prepared by: Van Scoyoc & Wiskup, Inc., Washington, D. 
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For the third consecutive year this 
Company sponsored Edison Science 
Youth Day for promising young high 
school students and science teachers 
at M.LT. The audience was treated 
to a series of thought provoking pre- 

” sentations which ran from an ocean- 
ographic voyage on a Russian re- 
search vessel through a journey into 
Space t© an introduction to the laser, 
by Dr. Haroid Edgerton, Dr. Thomas 
R. McGetchin and Dr. William R. 
Bennett, Jr. 


On January 29, the Company filed 
with the Federal Power Commission 
for a2 $2.2 million increase in our 
wholesale rate schedule. It is designed 
to provide a rate of return from our 
firm wholesale’ customers commen- 
surate with that which we receive from 
all our other customers. 


May 1, 1970 Charles F. Avila 
Chairman 


This report and the financial statements con- 
tained herein are submitted for the general 
information of the present stockholders of Bos- 
ton Edison Company as such. It is not a fepre- 
sentation, prospectus or circular in Tespect of 
any stock or security of the Company, and is 
Not transmitted in connection with any sale or 
Offer to seli or buy any stock or security now 
or hereafter to be issued, or with any prelimi- 
Mary negotiation for such sale. 
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BOSTON EDISON COMPANY 


QUARTERLY 


DIVIDEN 


REPORT 


MAY, 1970 


The enclosed check represents 
your dividend payable May 1, 
1970. 


The date of record for holders 
of stock is at the close of busi- 
ness on April 10, 1970. 


Your dividend is at the rate 
indicated helow for the class of 
stock you hold. ¢ 


Common Stock 3 .56ashare 


4.25% Preferred Stock 
$1.06 a share 


4.78% Preferred Stock 
$1.20 a share 


The accompanying figures show the 
results of Company operations for the 
three- and twelve-month periods ended 
March 31, 1970, and for the three- and 
twelve-month periods ended March 31, 
1969. 


Earnings per share increased 30 
cents in this quarter. This represents 
normal growth plus the fact that in this 
quarter last year we experienced 17 
cents of non-recurring costs from the 
adverse impact of two storms and a 
prolonged loss of generating capacity. 
Even though we are faced with high in- 
terest rates and the effects of continuing 
inflation on operating expenses and 
taxes, the Company still expects that 
1970 will be another growth year. 


The directors of Boston Edison 
Company voted on March 23 to in- 
crease the quarterly dividend on the 
common stock from 52 cents to 56 
cents per share, payable May 1, 1970 
to stockholders of record April 10, 
1970. On an annual basis, this is 
equivalent to $2.24 per share. 


The stockholders have approved a 
new issue of a $60 million Series M 
first mortgage bonds. The present 
schedule, if adhered to, would make 
them available to the public on June 
22, 1970. 
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The 635-ton nuclear reactor vessel 
for Pilgrim Station has completed its 
29-day voyage from Chattandoga, Ten- 
Nessec, down rivcrs, canals and locks, 
across a lake and up the eastcrn sca- 
board to its home at Plymouth; Mass- 
achusetts. As it was cased into a narrow 
slip on February 27, its arrival marked 
the latest chapter in the saga of Pilgrim 
Station. 


Despite the long strike at General 
Electric Company which is building our 
turbine generating unit, the Company 
is still optimistic that Pilgrim Station 
will go on line as scheduled, September 
30, 1971. 


In view of the nationwide pressure 
for ecology action to clear up the en- 
vironment, our sharcholders should be 
aware of some of Edison’s cleaner air 
activities. We have over the years had 
various air quality control programs 
for smoke and soot control at our 
generating stations. Our units have 
been equipped with the best combus- 
tion systems available. As technology 
advanced our equipment was im- 
proved. Our stations have closed cir- 
cuit TV monitors and smoke density 
equipment which incorporates ‘audio 
and visual alarm signals designed to 
operate when smoke limits are ex- 
ceeded. We installed at our Edgar 


Pee nay ere leeee 
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LANDING OF THE NEW PILGRIM. After its 3,587-mile trip by water from Chottanoogo, 
Tennessee, the Pilgrie: Stction nuclear reoctor vessel touches lond agoin af Plymouth, 


Station new foreign made oil burners, 
the first of their kind in the country, 
designed to reduce stack emissions by 
more than half. We use low-sulphur oil 
whenever atmospheric conditions re- 
quire it. 

The Company has established a 
sulphur dioxide monitoring system in 
the metropolitan area to analyze air 
quality and determine Edison's con- 
tribution to sulphur dioxide pollution. 

We are working with enginecrs at 
the Chemical Construction Corp. of 
New York on the design of a “fluc gas 


scrubber” at our Mystic Station. 
Though still in the devclopment stage, 
this “Chemico” scrubber is designed to 
remove over 90 percent of the sulphur 
dioxide from our stack gases. The proj- 
ect, however, requires participation of 
the chemical industry to provide the 
sulphur recovery plant process. 

The Company is also supporting - 
research into magnetohydrodynamics 
(MHD) at the Avco Everett Research 
Laboratory. Though some years away, 
MHD would lend itself to both air 
and thermal pollution control. 


Three Months Ended Twelve Months Ended 
March 31,1970 March31,1969 Bfarch 31.1970 March 31. 1969 
ee Cane eeeapemmned —————— 


OPERATING REVENUES $ 54,461,526 $ 50,974,361 $203,673,659 $190,806,562 
OPERATING EXPENSES: { 
Operation 20,500,491 20,522,816 79,740,048 | 75,934,660 
Maintenance 3,566,219 4,284,577 14,356,262 13,012,786 
Depreciation 5,317,500 5,035,500 20,398,664 19,664,202 
Taxes 1 
Federal income 4,275,822 3,663,716 15,666,792 15,609,614 
Other 10,202,904 9,612,422 36,665,334 35,385,088 
Total 43,862,936 43,119,031 166,827,100  159.606.350 


NET OPERATING INCOME 10,498,590 7,855,330 36,846,559 31,200,212 
OTHER INCOME AND MISCELLANEOUS 

INCOME DEDUCTIONS — NET 117,357 106,324 249,373 | 238,637 
INCOME BEFORE INTEREST CHARGES — 10,481,233 7,749,006 —36,597.186 30,961,575 


INTEREST CHARGES: ‘ 
Interest on long-term debt 4,074,062 "2,954,781 13,284,317 |: 9,513,945 
Other interest 708,430 2,800,597 1,926,878 
Interest charged to construction-credit (2,047,095) .! (6,877,133) | (3,174.745) 
Total 2,735,447 2.286.072 9.207.781 | 8,266,078 
INCOME BEFORE 
EXTRAORDINARY ITEM 7,745,786 _ 5,462,934 27,389,405 22,695,497 
Income tax savings from retirement 
of obsolescent property _ _ — | 1,264,293 
NET INCOME 7,745,786 5,462,934 27,389,405 (23,959,790 
PREFERRED DIVIDENDS 490.800 490.800 1,960,000 | 1.960.000 
INCOME AVAILABLE FOR a TT TT NN eee 
COMMON STOCK $ 7,254,986 $ 4,972,134 $ 25,429,405 $'21,999,790 


EARNINGS PER SHARE OF 
COMMON STOCK 
Income before extraordinary item 
Extraordinary item 
Net income 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Boston Edison Company ‘ Docket Nos. E-7533, et al. 


ANSWER OF BOSTON EDISON COMPANY 
TO MOTION FOR "EMERGENCY" 
AMENDMENT OF ORDER 

Late on Friday, May 8, 1970, nine days after the Commission's 
Order in the above docket, the five municipal systems now served by 
Boston Edison Company under Rate S-1 filed a motion for "Emergency" 
Amendment of the Order to suspend the effective date of Rate S-1 until 
on and 2fter July 1, 1970. The motion requested that the time for 
answer be shortened to five days because of the "emergency". 

Herewith, within the requested five day period Boston Edison 
files its answer. While it has not been possible in that time to make a 
complete analysis of the data or the information obtained thus far, 
Boston Edison is able to aver that no "financial emergency” has been 
created for the municipals by the Commission's Order permitting 
Rate S-1 to become effective on May 1, 1970, over three months after 
notice of the increase. Further, whether or not it will be appropriate 
for all of the municipals eventually to raise their rates in an amount 
equal to their increased power costs, on the basis of the information 
gathered to date;- Boston Edison is able to aver that the municipals will 


not be operating at a cash deficit, as implied, during the next two months. 
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The municipals have not demonstrated any factual basis for their 
assertion that a "financial emergency" will result from the Commission's 
Order issued April 29, 1970. The claim is made for the first time in 
the motion at hand. 
One searches the motion in vain for any factual basis to support 


the bare assertion that "emergency", "deficit", or "substantial loss" 


will occur should the Commission's Order stand. No financial statements 


are offered to show the suggested marginal position of the municipals. 
Rather, they supply an incomplete and misleading tabulation in a footnote 
on page 4 of the motion.2/ Even though not accurately presented and 
explained, this table on its face refutes the very proposition it is intended 
to support. It demonstrates, for example, that as to each town, the 
asserted excess of 1969 Revenues over 1969 Expenses exceeds the effect 
of the increase of rates for the twelve-month period presented. 

The insertion of the column, "Payments in lieu of Taxes", and the 
subtraction of them from profits is doubtless intended to convey, the 
impression that a deficit position is in the offing as to three of the Towns. 
But such payments are not mandatory under the laws of Massachusetts. ; 
Indeed, the table itself shows that two of the Towns make no payments 
called "in lieu of Taxes.'"' Moreover, it is not the practice for sums 


which might be so classified to be paid or transferred on a monthly basis. 


1/ ‘See Appendix A: "Background". 


Often municipal light departments in Massachusetts await the results 
demonstrated by the closing of their books at the end of the fiscal year 
before 2 determination is made as to what sums, if any, are available 
to be applied to a reduction of the local tax levy. Thus, oan ifa 
comparison of annual figures were relevant to the issue, that which is 
presented falls far short of substantiating the claimed result. 

The irrelevancy of such a comparison is apparent when one 
considers that the thrust of the motion is to gain relief for but two 
months, namely the months of May and June, 1970. It is interesting to 
analyze the impact of the new rate on the two months in question. It 


may be described as follows: 


ESTIMATED INCREASE IN REVENUE UNDER RATE S-1, MAY 
AND JUNE, 1970. | 


AND JUNE, 1900.) 
Municipal's Ratio 

May y June 1/ 2 Mos. Operating Revenue C/D 

A} B Cc --1969 D 2/ E 


Reading $45,255 $49,523 $94,748 $4,721, 967 2.0% 
Wakefield 16,176 18,739 34,915 1,895, 035 1.8% 
Norwood 26,429 31,603 58,032 2,677,123 . 2.2% 
Concord 15,307 17,044 32,351 1,338,882 | 2.4% 
Wellesley 19,145 21,587 40,732 2,392, 608 1.7% 


Se eee 


From the foregoing it can be seen that the two-month increase in 
1970 is not more than 2.4% of 1969 operating revenues for any town and 


is as little as 1.1% in the case of Wellesley. That we should conclude 


that a temporarily added burden in the area of 2% of operating revenues 


| 
i ee 
1/ Source: comparative billing data submitted January 30, 1970. 
2/ ‘Source: town reports or 1969 reports to the Massachusetts DPU. 
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will throw these utilities into-an emergency position is to strain credulity. 
A single storm in New England may have greater anaes 

Further, even if we assume the validity of the figures shown on 
page 4 of the municipais" motion, it is clear that the estimated two- 
month effect, as shown in column C, above, is less than two-twelfths 
of the 1969 "Excess: Revenues over Expenses", reported on page 4 of 
the motion, in all cases except Wakefield where a difference of $1, 212 
results. : 

The municipals have failed to demonstrate that their operations 
may show a temporary deficit for May and June, 1970. But even if they 
had shown it, there would be absolutely nothing to prevent them from 
recouping over the remainder of the year by means of appropriate 
temporary adjustment in their rates, if indeed any adjustment is necessary. 
The establishment of rates by Massachusetts municipal electric depart- 
ments is subject only to the thin prescriptions contained in sections 57 
and 58 of Chapter 164 of the General Laws. See Appendix B. From these 
statutes it can be seen that rate adjustment may be made extremely 
expeditiously. Further, whenever municipal systems experience a loss 
for a year, they are explicitly entitled to recoup the loss the following 
year up to three percent of their investment in their plant, in addition 
to a return of 8% on cost of plant after expenses including debt repayment. 

In any event, the Company submits that such adjustment could yet 


readily be made effective June 1, 1970. It is interesting to note that 


Boston Gas Company has already attended to the matter by a filing with 
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the state commission. Nothing prevented the municipals from doing the 


same or from being prepared to act with dispatch. It is far easier for 


them to effect a rate adjustment under the General Laws than it is for 


Boston Gas. 

An additional point should be made. The Federal Power Commission, 
in allowing rates to become effective, makes them applicable to con- 
sumption of electricity on and after the effective date. Thus Rate S-1, 
effective May 1, 1970, is applicable to usage in May, 1970 for which bills 
will be submitted to the customers in June of 1970. June usage will be 
billed by the Company in July, 1970. 

On the other hand, in Massachusetts retail rate changes are applied 
to all meter readings taken after the effective date of the rate change. 
Thus, should the effective date of a retail rate change in Massachusetts 
be June 1, 1970, the retail billings in June, 1970 will be at the new rate 
for usage shown by the meter even though such usage occurred prior to 
June 1. Revenues collected in June by the municipals as Bironuie of the 
new monthly billings will cover electricity consumed at least in part in 
May. Moreover, it is common in Massachusetts for residential bills to 
be on a bi-monthly basis. So residential bills based on meter readings 
made after June.1 in the hypothesis may cover consumption not only in 
May, but also in April. It can readily be seen that the effect of this 
disparity in the procedures followed by the FPC and the state D.P.U. 
greatly reduces (if not nullifies) any claimed revenue deficiencies. 


Furthermore, it is noted unhappily, that the towns in question have 
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presented an historic time lag in the payment of bills rendered by 
Boston Edison. A study on this matter was prepared by the Company 
’ for Mr. Lawrence Schulman of the Staff of the FPC in Septémber of 
1969. It discloses that the most prompt payer of the Compares bills 
shows an average lag of 35.1 days from the time the meter is read to 
~receipt of payment. (It usually takes about seven days after meter 
readings for the bills to be rendered.) Thus the results of the procedural 
disparity described above are compounded by the experienced time lag for 
payment. : 

Let us take a moment to envision the situation as it woud be should 
the relief sought by the municipals be granted: that is, an amendment of 
Paragraph (E) of the Commission's Order of April 29, 1970 Mto provide 
for the Suspension of Rate S-1 to July 1, 1970."" Assume further that the 
municipals' elect to cause new higher retail rates, covering the increase 
anticipated, to be made effective July 1, 1970, instead of June 1, 1970. 
Should this happen, the first bill of the Company on the new basis would 
be rendered in August, 1970 and would cover only July consumption. On 
the other hand, bills issued during July by the municipals for their retail 
service, based on July meter readings, would cover energy supplied by 
them prior to July and perhaps as far back as May (bi-monthly--residential). 
Should this be the case, they would be collecting on the new higher basis 
for energy resold by them for which they paid on the old basis. 


Boston Edison submits that the claimed emergency situation which 


forms the basis of the municipals' prayer for relief is unsupported and 
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unfounded; that complete protection by rate adjustment on the part of the 
municipals has been attainable on an expeditious basis since the original 
submission of Rate S-1 and remains so. F 
The Company also submits the obvious point that any delay in the 
effective date of Rate S-1 results in irretrievable loss to the Company, 


whereas any amounts collected thereunder which are found to have been 


unjustified are subject to refund at an interest rate of 8%. 


0 

Instead of making any effort to parport their claims of an Operating 
deficit absent emergency” relief, the municipals again attack Boston 
Edison Company's overall earning figures. (N.B.: no mention is made 
of Edison's return on the sales to the municipals.) They present an 
Appendix A prepared by the consulting firm of Van Scoyoc and Wiskup, 
Inc., certainly a firm which should be knowledgeable in Federal Power 
Commission rate matters, which purports to show an increase from an 
Edison return of 8.1% reported in the Commission's 1968 statistics to 
an Edison return of 8.5% for 1969 (page 7). 


First, the Commission makes it clear that the returns, as calculated 


by its staff in the annual statistics, are "not intended as an evaluation of 


the reasonableness of the earnings of any electric utility company under 
the applicable state or local regulatory standards”. Secondly, we think 
it only proper, if the return for 1969 is to be compared with the staff's 


calculation for 1968, that the Commission's formula as spelled out in its 
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statistics, be used. The municipals, however, departed from that 


formula, obviously, to exaggerate the claimed Edison return for 1969. 


For example, in the municipals computations: 


(1) the accumulated deferred income taxes resulting from 


accelerated amortization is deducted from rate base. 
This is contrary to the method used in the FPC statistics 
and to staff practice in rate cases; | 

the municipals use an average of beginning and year-end 
balance of liberalized depreciation for deduction from the 
rate base. As is explicitly stated, the FPC statistics use 
the. beginning of the year balance; : 

the municipals deduct accumulated investment tax credits 
from rate base contrary to the FPC format; : 

the municipals deduct contributions in aid of construction 
applicable to steam heat; 

the municipals include as cash working capital an amouint 
of $7, 462,303. The formula of the FPC statistics results 
in a sum over $2 million higher. , 

In addition to the above departures from the FPC formula, there 
are others which may not be as readily obvious to the municipals’ 
consultants from the Form 1, such as the reduction from the provision 
for deferred taxes of amounts representing the excess of straight-line 
depreciation over tax depreciation on certain assets. There are, of : 


course, further questions as to what formula will be appropriate to use 
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recent Internal Revenue Code amendments. 
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The municipals further point to Edison's prognostication for 1970 
as not indicating any downward swings in its earnings and net revenues. 
Even though, again, the Company does not believe such matters are 
relevant, it is worth discussing this point because it illustrates just why 
the municipals are completely wrong when they state that "Edison will 
suffer no substantial injury” if their "emergency” motion is granted. 
The statement in the report to shareholders was that 

"Earnings per share increased 30 cents in the first quarter 

of 1970. This represents normal growth plus the fact that 

in the first quarter last year we experienced 17 cents of 

non-recurring costs from the adverse impact of two storms 

and 2 prolonged loss of generating capacity." 

The balance sheet reveals that the increase in interest charged 
to construction in the first quarter of 1970 over the first quarter of 
1969 amounts to $1, 080, 000 or 14 cents a share. Thus, of the 30 cent 
increase in earnings, only 16 cents represented dollars available to 
meet new expenditures. Boston Edison must, of course, be prepared 
continuously to make very substantial new expenditures if it is to 


continue to fulfill its public utility responsibility to meet the demands 


for electricity in its service area. 


Similarly, for the twelve months ending March 31, 1970, the 


interest charged to construction was $6, 877, 000 as compared with 
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$3, 175, 000 for the corresponding period ending in 1969. The difference 


of $3, 700, 000 accounts for nearly 80% of the total $4,700, 000 increase 
in income before extraordinary items. Thus, of the 61 cent‘increase in 
earnings per common share, nearly 50 cents was the result of a large 
increase in the amount of interest charged to construction. Net income 
after interest expense but before interest charged to construction showed 


a 5.1% increase for the twelve months ending March 31, 1970. 
CONC LUSION 


The municipals declare a "financial emergency" and request relief. 
They do not support their declaration with facts, because the facts are 
not there. By a very questionable use in a footnote of a few figures 
which they do not explain to the Commission, they ask the Commission 
to infer the "emergency". They make no attempt to enlighten the 
Commission on either 1) their true financial status, 2) their.true 
situation sates state law or 3) the explicit relief available to them- 
under state law, if and when they have a financial emergency. 

Although, by now, somewhat accustomed to what it considers 
exaggerations in pleadings by certain of its customers, the Company 


is constrained to observe that this motion, asking "emergency" relief, 


would indicate a disregard for elementary standards of candor. 


WHEREFORE, the Motion for Emergency Amendment of Order 


should be denied. 


Respectfully submitted, 


DEBEVOISE & LIBERMAN 
Attorneys for Boston Edison Company 


Thomas M. Debevoise 
Shoreham Building 
Washington, D. C. 20005 


Victor H. Kazanjian, Esq. 
Assistant General Counsel 
Boston Edison Company 

800 Boylston Street 

Boston, Massachusetts 02199 


May 13, 1970 
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BACKGROUND 


Municipal accounting is quite different from the accopnting required 


' of investor-owned utilities. The accounts of the five Municipals involved 
here also reflect certain differences between one another in accounting 
practices and financial procedures. y (See Appendix B. ) 

The only financial data in support of a "financial emergency" given 
by the Municipals is in a footnote on page 4 of the motion. It should be 
noted, first, that the Rate S-1 Increase column for Norwood, Concord 
and Wellesley reflect a twelve month period ending March 31, 1971 and 
not 1970 as stated. The correct figures would be $312, 583.70, $169, 674 
and $226,921, respectively. See comparative billing data submitted by 
the Company, January 30, 1970. Application of figures on a consistent 
basis would have increased the profit margin of these Towns. 

Second it should be noted that for certain municipals the “Excess: 
Revenues Over Expenses" column is net of bond retirements in addition 
to depreciation. Thus Reading, at year end 1969, “with net utility plant 
of $3, 744, 030.36 and outstanding debt of $254, 000, reflects in expenses 
on page 4 of the motion depreciation of $344, 954 and payments on bonds 
of $42, 000 for a "Net Retained" after "Payments in lieu of taxes” of 
$399, 991. From Operating Income the reported figure for Reading 


deducts the bond repayment and all interest expense, but does not reflect - 


1/__ ‘All references are to the annual reports filed with the Massachusetts 
Department of Public Utilities except where noted. 
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APPENDIX A 
Page 2 


interest income on funds on hand, including the depreciation fund, more 
than sufficient to offset these deductions. The actual increase in earned 
surplus reported by Reading for 1969 was $481,487.23 for 2 total of 
$3,730, 830.59. As noted in its report to the town, its construction 
program is being paid for by funds which have been internally generated. 

The "revenue over expenses” figure for Wakefield does not appear 
to have deducted the $5,000 bond repayment made by Wakefield, which 
leaves it with $5, 000 in bonds outstanding against a net electric plant of 
$1, 180, 251 and earned surplus of $1, 993, 333 (applicable to both electric 
and gas operations, evidently; net gas plant was $458, 688.76), after its 
payment "to town for reduction of real estate taxes." 

Norwood's 1969 report to the Massachusetts DPU was not available 
but from the town report it is clear that interest, $110, 000 in bond repay- 
ments, as well as $167,997 in depreciation, was deducted from Cperating 
Income to arrive at the motion’s figure of $408,254. After its bond issue 
in 1969, Norwood reports $3, 015, 000 in outstanding bonds, Utility Plant in 
Service of $3, 683, 089 and Fund Accounts pontine $2, 964,303; earned 
surplus after capital appropriations was a deficit of $18,725. 02. 
Wellesley reports no bonded indebtedness against a net plant of 
$4,692, 583 and earned surplus of $5, 152, 324. Concord does not deduct 
its $10, 000 debt repayment ($60, 000 outstanding) before reporting its 

“appropriation "to Reduce Tax Levy". It had a net plant of $2, 012, 954 
and unappropriated earned surplus of $1, 954, 053, plus construction 


work in progress of $580, 7 46. 
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§ 57. Manager's annual financial report; tax levy; expenditure of in- 
come ¥ 

At the beginning of cach fiscal sear, the snanager of municipal lighting shall furnish 
to the mayor, sclectinen or municipal licht beard, if any, an extinate of the {ncome 
from sales of cus and clectricity to private constuers ducing the ensuing fiscal year, 
and of the expense of the plant during «aid yenr, rueanine Che cre<s expenses of dp- 
eration. maintenance aud repair, the iuterest on the bor 1OLex OF Certificzt~ of 
indebtedness Issued to pay for the plant, an amount for depreciation equal to three 
per wnt of the cost of the plant exclusive of kind and auy water power arpur: I 
thereto, or st lier or Lirger ainewat as the deparuuent may approve, Une re 
tnents of the sinking fund or debe incurred for the plunt, and che less, if any, in the 
operation of the plant dusing the preesding year, and of the cost. as defined in see 
thon fifty-cighe, of the cus and cletricity to be used by the town. The town shall 
include in its annual apprepriaticns and in the tax levy not less than the esti- 
Mated cost of the gas and electricity te be nsed by the town as above cefined and 
estimated. sy cost of the plant ix intended Che tosal azzeunt expended on the plant 
to the beginnins of the fixeal year for the purpose of establishinz, p' asi 
tending or cnlarcing the same. By Jes: iu operation is intended tie difcerence te- 
tween tne actual income from private consumers plus the opp: for Inainte- 
nance for the preceding tiscai year and tie actual expense of the plant, reckoned as 
above, for that year is cuse such expenses excendicd the anount of incotne a:id 
appropriation. The incume from sales wtel the mosey appropriated as aforesaid shall 
be used to pay the annual expense of the plant, declined as 2bove, fur the fiscal year, 
except that no parr of the sum therein included for Gepreciation shall be used for 
any other purpese than renewals in exeess of ordinary reais, extensions, recon- 
struction, cnlarsoments and additions. Tle: surplus, if ong, of said annual atiowances 
for depreciation after making the above payments Shall te Kept as a separate fund 
and used for renewals other than ordinary repairs, ¢ fons, ree rastion, en- 
largements and sdditions in succeeding Years; and no cobr shall bs incurred under 
section forty for any extension. reconstruction or enlarsements of the plant in ex- 
cess of the amount needed thorover in widition to the amount then an hand in said 
dopreciztion fund. Said depreciation fund shall he kept and maaaced by the town 
treasurer as a separate fund, subfect ta npproprigiion by the city coun : ; 
or municipal Neht bwacd, if any. for the fore<oins purpose. Upon his own i 
or upon the request of the city council, seicetmen or municign board, the 
treasurer shall invest or deposit the same as permitced by section Ufty-sive A of chap- 
ter forty-four, and any income tiereon shail Ge credited to the depreciation fund. 

i ime appoove may also be 

uscd to pay notes, bends or certizicates of it 5 may Ter the cost of 
reconstruction or renewals ia exeess of ordinary rena When such nutes, bonds or 
certifieates of Indebtedness: kecome due. A appropri 3 for the piant shall be 
either for the annual expense dened as above, or for extensions, reconstrection, 
enlargements or additions; and no apprupciation siwll bo used for any purpose 
other than that stared in the vore mz te sate, No bonds, notes or certificates 

of Indebtedness I te issued by a town Cor the annual expenses as deiined in this 
section. Ag amentvd £61963, ¢ 317, § 3. 


§ S7A.  Apvropriations for maintenance and operation; pay- 
ment in advance of receipts. Any city or town having a municipal 
light plant may appropriate money for the maintenance and opera- 
tion of such plant, specifying that the same shall be taken from the 
receipts of the department; and where such appropriations are made, 
the city or town treasurer may, in advance of the collection of said 
receipts, pay: bills on account of the said appropriations, and any 
sum s0 advanced shall be repaid to the city or town from such re- 
ceipts, when-collected, and shall be applied as reimbursement to the 
city or town, or to the payment of any temporary loan made by the 
city or town in anticipation of revenue of that year. : 


APPENDIX B 59] 
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- § 5S Schedule of prices for ges and electricity 

There szail te Awst schedules of prices for gus aud electricity, which shall not be 
changed ofterer than ence in thre months Any change shail take eXect on the 
first das of 2 snoith, ated shall fisst be adverticed in a newspaper, if any, published 
ty. No price in scid schedulys shali, without the written consent 
wnt, fa Gved at less than production cust ax it may be detined fpom 
enier of the departuwent. Such schedules of prices shall be fixed to 
T2ht per cent per annum on the cest of the plant, ss it may be 
determined £: » time by order of the department, after the payment of all 
operatin< ©} . ort on the outstanding debt, the requicements of the serial 
debt or sink tablished to tacct said debt, and also deprec:ation of the plant 
tTeckoned 2~ viebeal in section tifiy-seven, and lusses; but any losses excecding 
three pero avestinent in Ure plant may be charged in succeeding years at 
Ret mere tf. oe ff cent per annum. The cas and electricity used by the mu- 
nicipakicy f “pes eXerpt street Jishtin= shall be charsed for in acconlance 
with th: : Ned schedules, The gas arei eleetricity used by tac niunici- 
palits & shall be charzed for at a cost to be determined as foliows: 
the xum of =5 etpenses, interest on the outstamiing debi, the requirements. 
of the serial «<> Dlisted to meet said debe, also deprecia- 
tien of th- af ax provikiod In section ofty-seven, amd jesses, shall be the 
Civico = =: eure sold inciting mes suptied for street lishiing stall 
be the divicot, and tLe resulting quotient mulziplicd by the kilowatt hours suppticd 
for street lishtin= s be the cut to be charsedl to the nemicinatity for sereet 
Yighting. Jn lien of methed of determinine chairses for cleetrivity used by the 
Ieuniopality for -rre schtizn. as act fortis in the preceding sentence, cleetricity s¢ 
used may he ch: 2 foF al 2 cst in accordance with a street lighting scheduie filed 

with and approved by the cepurtinent. As amended Stout. ¢ 401. 


§ S8A. Advance deposit; shut off for nen-paymert; removal of 
appliances for distribution. A sumicient deposit to secure the pay- 
ment for gas or electricity for three mouihs may be required in ad- 
vanee from any consumer, and if such: advance deposit is retained 
for a longer period than six months, interest at the rate of four per 
cent per annum shall be paid annually to said consumer or ercdited 
to his account. The supply may be shut off from any premises un- 
til all arrears for gas or electricity furnished thereon to such con- 
sumer shall have been paid. After three months default in the pay- 
ment of such arrears, all appliances for distribution belonging to the 


municipality on the premises may be removed and shall not be re- 
stored except on payment of all such arrears and the expenses of re- 
moval and restoration. 


§ 59. Notice of change of price to department. When a town 
fixes or changes a price, 2 notice theree{ in form specified by the de- 
partment shall be filed within sixty days with the department by 
the manager of municipal Jighting, and for the failure to do so he 
shalJ forfcit not more than twenty-five dollars. As amended St.1953, 
ce. 502. 


70 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Sohn N. Nassikas, Chairmar; | 
Lawrence J. 0' Connor; Jr., Carl'E. Bagge, 
John A. Carver, Jr., and Albett B. pexCokes Jr. 
Municipal Light Boards of ) 


SOT and By Massachusetts, ) 
Complainants ,) 
) : 
Vv. ) Docket No. 
) 
Boston Edison Company, } 
Respondent. ) 
Norwood Municipal Light Department, 
Norwood, Massachusetts, 
Complainant, 


) 
) 
) 
) 
Vv. ) Docket No. 
) 
) 
) 


Boston Edison Company, 
: Respondent 


Boston Edison Company Docket Nos. E-7485 
and E-7533 


ORDER DENYING JOINT MOTION FOR 
EMERGENCY AMENDMENT OF ORDER 
(Issued May 26, 1970) 
This erder denies a motion to modify the suspension 
period contained in our order issued April 29, 1970. | 


By order issued April 29, 1970, we, inter alia, ponnantied 
a proposed increase in rates tendered by Boston Edison Company 
(Edison) for one day until May 1, 1970. On May 8, 1970, the 
Municipal Light Boards and Departments of the Towns of Reading, 
Wakefield, Concord, Norwood, and Wellesley, Massachusetts 
(Municipalities) filed a joint motion requesting the Commission 
to amend its order of April 29, 1970, so as to suspend and 
defer the increased rate until July 1, 1970, in order to permit 
them time to place in effect increases in their so rates 
tracking Edison's increase to them.1/ : 


T7 Our suspension order is not an appealable order under 
Section 313 of the Federal Power Act. Thus, the joint 
motion is not, and should not be construed as, a petition 
for rehearing. The joint motion seeks reconsideration 
of a suspension order and is treated as a motion for 
reconsideration. 


DC-25 


710 
— 


In support of their motion, the Municipalities contend 
that the one-day suspension-has created a financial emergency 
which requires at least two months for them to track Edison's 
increase into their retail rates. They state that without 
this additional time they will be forced to operate at a 
deficit or substantial loss. The Municipalities assert that 
they had anticipated a full 5-month suspension of Edison's 
proposed increase which period would have permitted them to 
make the necessary adjustments in their retail rates. They 
now assert that July 1, 1970, is the earliest reasonable 
date for them to implement changes in their retail rates. 
Further, the Municipalities contend that "equitable con- 
siderations” dictate that a period of time be given that 
would be sufficient for them to adjust their rates and 
that any injury that Edison might experience with a 5- 
month suspension period would only be one that was con- 
templated by Congress when it wrote the 5-month suspension 
period into the Federal Power Act. 


Edison, on May 13, 1970, filed its answer to the 
Municipalities’ motion and requested denial of that motion. 
Edison challenges the Municipalities’ contention that a 
financial emergency will result from the one day suspension. 
Edison states that, even if a temporary deficit may occur 
for May and June 1970, rate relief is available under 
Massachusetts law which would permit the Municipalities to 
recoup that loss over the remainder of the year. Additionally, 
Edison points out that, while the increased rates are to he 
effective May 1, 1970, billings under the new rates will not 
be made until June 1970. The Municipalities, on the other 
hand, can implement their rate changes immediately after 
permission has been obtained for those changes. Thus, Edison 
claims that the emergency situation claimed by the Munici- 
palities is unsupported and unfounded. : 


The motion and answer present a factual difference as 
to whether a financial emergency exists because of the one- 
day suspension ordered by us. However, that difference is 
not crucial to determination of the issue involved here. 
It appears that relief is available to the Municipalities 
under State law even to the extent of recouping any losses 
that may result from the time lag of tracking Edison's 
increase into their retail rate structure. On the other 
hand, any relaxation of our one day suspension period will 
result in an irretrievable loss to Edison. Furthermore, 
the increased rates are being collected by Edison subject 
to refund of any amounts found unjustified at an interest 
rate of 8%. Under these circumstances, we believe that 
the public interest is best served by our determination 
to suspend the increased rate for one day. 


On May 13, 1970, Boston Gas Company (Boston Gas) filed 
its response and support of the Municipalities* motion. 
Boston Gas states that it too cannot fully track Edison's 
increase unless the Massachusetts Department of Public 
Utilities waives the normal waiting perioc to permit Boston 
Gas‘ increase to go into effect at an earlier date. Boston 
Gas contends that it had no reason to seek any emergency 
relief since it expected the Commission to suspend Edison's 
increase for the five-month period. In addition, Boston Gas 
states that it had good reason to believe that, at a minimun, 
the increase would not become effective until May 31, 1970, 
since Edison did not seek waiver of the 60-day notice pro- 
vision of Section 35.13 (b) (4) (i) of our Regulations (18 CFR 
35.13(b) (4) (i)). However, with the additional data required 
to complete its filing, Edison, by letter dated and filed 
March 30, 1970, requested the Commission to assign a filing 
date to its rate schedule and to permit that rate schedule 
to become effective 30 days thereafter. That request was, 
in essence, a request for waiver of our 60-day notice pro- 
vision under the Regulations. The legal effect of our order 
was to waive the notice provision which action was consistent 
with our determination to suspend Edison's proposed rate 
increase filing for one day. Any other action would require 
Edison to defer collection of its increased rates which we 
found, and still find, to be inimical to the public interest. 


The Commission further finds: 

Good cause exists to deny the joint motion filed by 
the Municipalities on May 8, 1970, for amendment of aur 
order issued April 29, 1970 in these proceedings. 


The Commission orders: 


The joint motion filed by the Municipalities on May 8, 
1970, requesting an emergency amendment of our April: 29, 1970, 
order is hereby denied. 


By the Commission. Commissioner Carver dissenting 
(SEAL) filed a separate statement 
appended hereto. 


Gordon M. Grant, 
Secretary. 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 
Complainants, 
Docket No. E-7400 


Vv. 


Boston Edison Company, 
Respondent. 


Norwood Municipal Light Department, 
Norwood, Massachusetts, 

Complainant, 
v. Docket No. E-7517 


Boston Edison Company, 
Respondent 


Docket Nos. E-7485 — 
and E-7533 


Boston Edison Company 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


(Issued May 26, 1970) 
CARVER, Commissioner dissenting: 


My dissent to the original order in this proceeding 
is unaffected by the attempted justification set forth in 
the current order. The Commission persists in its discrimi-. 
natory treatment of the complainants; I must continue to 
object. 


The present order adds a new objectionable element to 
the case. In answer to the Boston Gas allegation that the 
order issued April 29, 1970 violated the Commission's own 
Rules of Practice, the present order proceeds on a theory 
that there had been a waiver of the regulation-in question. 
It is clear beyond doubt that the Commission could have 
waived the time requirements involved, but I think the 
plain fact is that it did not. Waiver of a regulation 
having the effect of law is not a matter to be taken 
lightly: to me, it requires a conscious, affirmative and 
specific intent and action thereon. The fact is that 
Section 35.13(b) (4) (i) of the Regulations played no part 
in the consideration of this matter. A waiver may not be 
constructed out of an action which merely ignores the 
regulation. 
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UNLTED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COVMISSION 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 
Complainants, 
Vv. Docket No. E-7400 
Boston Edison Company, 
Respondent 4 


Noxwood Municipal Light Department, 
Norwood, Massachusets, 
Complainant, 
v. No. E-7517 
Boston Edison Company 
Respondent 


Boston Edison Company Docket Nos. E-7485, 
E-7533 


APPLICATION FOR REHEARING 


Pursuant to Section 313(a) of the Federal Power 


Act and Section 1.34 of the Commission's Rules of Practice 
and Procedure, the Municipal Light Boards and Departments of 
the Towns of Reading and Wakefield ("Towns") through their 
attorney hereby apply for rehearing of the Commission's 


Order issued April 29, 1970 in the above entitled proceedings. 
| 


In support therecf the Towns respectfully show as follows: 


I 
BACKGROUND 
The Towns own and operate municipal retail 

_electric distribution systems and purchase their total 

power supplies from Boston Edison Company ("Edison") at 
wholesale rates under the jurisdiction of the Federal 

Power Commission. They provide the total service within 
their borders, while Reading also serves adjoining 
communities. The cost of power supply accounts for approxi- 
mately 55% of the total electric revenues collected by the 


Towns. 


E@ison, on January 29, 1970, tendered for filing 


its rate schedule General Services for Resale, Rate S-l, 

stating that it was to supersede the then effective M rate 

under which the Towns were buying power from Edison 

{Docket £-7485). The Towms filed motions to reject the 
—a/ 

submission on February 24 ana April 22, 1970, and on 

February 26, 1970, a formal letter opposing acceptance for 

filing. In addition, they sought a 5-month suspension of 

"*7 Motion to Reject Submission of Rate Change, February 24, 


1970; Motion to Reject Rate Change Submission 6n Service 
Grounds, April 22, 1970. 


the Rate S-l if accepted for filing. The Commission 
found in its order issued April 29, 1970, that “The proposed 
increased rates and charges contained in Rate $-1 have not 

| 


been shown to be justified and may be unjust, reasonable, 


unduly discriminatory or preferential, or otherwise unlawful 


under the Federal Power Act" (page 18) and instituted an 


investigation into these rates. 

The Commission also accepted the Rate S$-1 for 
filing as of April 30, 1970 and directed that it be sus- 
pended for only one day, thereafter to be effective, i.e. 
on May 1, 1970, subject to refund, with intetsstree the 
increased charges ultimately found to be not justified. 

On May 8, 1970, the Towns jointly with the 
Municipal Light Boards and Departments of Consors Norwood 
and Wellesley, and without waiving their rights to file 
the instant Application for Rehearing, moved the Commission 
for an emergency amendment of its April 29 Order, on the 
grounds that this Order has enacted a financial energency 
for them. As shown in that motion, the effect of the Order 


is immediately to increase the cost of power to the five 


municipalities joining in that motion by approximately 


20 percent; a combined total of approximately $1,517,000 a 


year. The amount of the increase in each case approximates 
the municipalities’ 1969 net operating income, before 

s/f 
payments in lieu of taxes and is substantially in excess 
of such net operating revenues after payments in lieu of 
taxes. As a result, permitting the rate increase to be 
effective with only one day suspension placed the munici- 
palities in the position of operating at a deficit or a 


substantial loss until their retail rates can be effectively 


increased by the amount of the increased power supply 


pie/f 1969 
Rate S-1l: 


Excess: Payments Increase, 12 
Revenues Over in lieu of Net Months ending 
Expenses taxes Retained March 31, 1970 


($) ($) ($) ($) 
Reading 641,833 241,842 399,991 534,411 
Wakefield 202,420 202,420 ie) 188,433 
Norwood 408,254 0 408,254* 357,486 
Concord 246,287 80,315 165,972 187,485 
Wellesley 283,594 0 283,594 249,644 


*The Utility Department of Norwood dees not retain these 
funds, rather they are paid into the town treasury. 
Budgeting and disbursements are administered by the 
treasurer. 

Note: Financial needs of 3 municipals are increased - 
because of pending capital expansions: Reading $1.3 millig 
and Norwood $3.3 million for 115 kv intertics; Wellesley, 
$1.3 million general system upgrading. 


charges which the Commission has permitted Edison to collect 
for services on and after May 1, 1970. By Order of May 26, 
1970 the Commission denied this joint motion. 
II 
GROUNDS UPON WHICH APPLICATION IS BASED 

The grounds upon which this application is based 
are as follows: : 

1. The Commission erred in denying the Towns' 
motion of February 24, 1970 to reject the submission of the 
proposed rate change without stating any reason oe basis 


for the denial. 


2. The Commission erred in accepting for filing 


Edison's rate schedule General Service for Resale, Rate Sel, 
in that the submission fails to comply with the Commission's 
Regulations under the Federal Power Act, in several 
substantial matters, viz: 

(a) The submission does not comply with 
Section 35.13 of these Regulations in that Edison does not 
compare sales, service, and revenues for Reading Fae aaa 


at 115 kv for the 12 months succeeding the proposed effective 


R718 


ol 
date of April 1, 1970:(i) between prepared Rate S-1l and the 
“superseded” Rate M, nor (ii) between proposed Rate S-1l 
ee/ 
and “superseded” Rate N-1l. The only comparison made is 


for 13.8 kv service between Rate S-l and Rate M. Reading 


has committed or expended a total of $1,300,000 in order 


to interconnect at 115 kv. It will be ready to take 115 kv 
service by August, 1970 and must have such service by 
November, 1970. The difference in revenues to Edison and 
costs to Reading as between 13.8 kv and 115 kv service for 
Reading may well exceed $400,000 a year. 

(b) The Commission erred in its Order of 


April 29, 1970 by setting May 1, 1970 as the effective date 


s+/ 


for the rate increase. At page 2 of its Order dated 


*/ Original Sheet No. 1 describes the new rate as 
"Superseding Wholesale Electric Utility Rate M.. . and 
High Tension Wholesale Municipal Rate N-l ..." 


**/ Section 35.13(b) (4) (i) states in part: "Except as ‘provided 

in subdivision (ii) of this subparagraph, if the rate schedule 
provides for an increased rate, then 60 days prior to the date 
that such changed rate is proposed to become effective the 

filing public utility shall submit a statement showing its cost of 
the service to be supplied under the new rate schedule according 
to supporting statements A through O as described below." 


Subdivision (ii) waives the requirements of subdivision (i) 
if the annual rate increase is less than $50,000. 
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April 29, 1970 the Commission notes: "Edison's tender as 
deficient under our Regulations and was not completed until 
March 30, 1970. At that time, Edison requested that Rate S-1 
be made effective 30 days after completion of filing, i.e., 
April 30, 1970." The Commission's Order making oan 1 the 
effective date for Rate S-l, without expressly considering 
and waiving its provisions, is in violation of Section 

—2/ ; : 
35.13 (b) (4) (i). Edison, therefore, should not have been 
granted an effective rate increase until 60 days following 
March 30, 1970, i.e., May 31, 1970. 

(c) Rate S-1 does not eae and 
specifically" set forth the terms for "interim 115 kv 
service" during the changeover from 13.8 kv to 115 kv 

at/ 7 | 


service » but rather leaves the matter 


‘ ambiguous. Reading is thus impeded in planning its invest- 


ments during this interim period, and, irrespective of the 


ee ———————————— 
_*/ Commissioner Carver in his dissent to the Commission's 
Order dated May 26, 1970, Denying Joint Motion for Emergency 
Amendment of Order properly declared: "It is clear beyond 
doubt that the Commission could have waived the time require- 
ments involved, but I think the plain fact is that it did not. 
Waiver of a regulation having the effect of law is not a matter 
to be taken lightly: to me, it requires a conscious, affirma- 
tive and specific intent and action thereon. The fact is that 
Section 35.13(b) (4) (i) of the Regulations played! no part in 

the consideration of this matter. A waiver may not be 
constructed out of an action which merely ignores the regulation." 


**/ Original Sheet No. 15, Exhibit B. 


economic advantages which might accrue to both parties by a 


step-by-step conversion of circuits, Reading must convert to 
100% 115 kv service as rapidly as it is able in order to 
avoid possible substantial surcharges during the transitional 
period. 

(d) Edison has not stated its accumulated 
depreciation, or its annual depreciation expense, by 

* 
functional classifications as required by the Regulations. 
Indeed, the filing discloses that Edison has never complied 
with the Commission's Uniform System of Accounts Prescribed’ 
x/ 

for Public Utilities and Licenses in this regard or the 
requirements of the Form 1 Annual Report. Punctionalizing 
depreciation involves recording this item as between the 
functional classifications: Production, Transmission, 
Distribution, ete. A Trion issue in this case elitne deter- 
mination of costs as between the transmission level for 115 kv 


service, and the distribution level for 13.8 kv service. This 


cannot be accomplished without all the major costs affecting 


* / Section 35.13(b) (4) (iv), Statements E & I. 
xx / FPPC Account Nos. 108, 403. 


*#** /Page 429, Instruction 1; FPC Regulations, Section 141.1. 


£ 723 


=n 


items being functionalized; accumulated depreciation and 


depreciation expense are among the most important .of these 
items. | 

(e) Edison has failed to show the 
basis for the changes in its methods of determining the 
wholesale rates here proposed. While Edison purports to 
use FPC methods in determining the wholesale eose of 


service, it disclaims these as the basis for its rate 

| 
determinations. In short, Edison shows only the methods 
it has not used. Thus, it has not complied with the 
Commission's requirement that it "state the reasons for 
the proposed changes" as required by Section 35.13 of the 


Commission's Regulations. | 

(£) Rate S-1, when applied td a range 
of industrial retail loads which could be served by the 
Towns, is higher than Edison's large industrial retail sales 
Rate G. Rate S-l places the Towns, along with Edison's 
other wholesale customers, at a disadvantage in competing 
for industrial business and thus is unduly discriminatory. 


(g). Rate S-1 contains unfair and 


improper restrictions on the ability of a customer to 
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convert from 13.8 kv to 115 kv service. Such restrictions 
include special charges for facilities which properly 
should be included in general System costs. 

3. The Commission erred in accepting for filing 
Edison's rate schedule General Service for Resale, Rate S-1, 
in that the terms and conditions of that rate schedule are 
contrary to the policies and provisions of the antitrust 
laws in the following substantial aw 

(a) The filing prohibits the resale of 
power purchased under Rate S-1l to other utilities for resale 
* 

without Edison’s eee is an unlawful restraint 
violative of the spirit, if not the letter, of the antitrust 


laws. The force of the restraint is not alleviated by the 


further provision that Edison will consider a customer 


request and “advise” as to Edison's “ability” to supply 


electricity and the “applicable rate schedule or its best 
estimates of charges for such service." These criteria 

are so broad as to allow Edison complete freedom to respond 
in any way which May Suit its interests - leaving the whole- 


Sale customer with no alternative other than years of 


*/ Original Sheet No. 2, Exhibit A, Par. Cc. 
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pursuing a complaint proceeding before the Commission limited 
to prospective relief. ‘ 

(b) The requirement for 5 years notice 
unlawfully restricts the customer from obtaining Competitive 

_*/ : 

service at lower cost. On the other hand, while Edison 
may need some protection from sudden increases or decreases 
in loads of its resale customers, Edison does not need five 
years notice, A substantially Seutes will do, 
since its annual load growth is about as large as the total 
load represented by its distributor-utility omces 

(c) The failure to define the duration 
of "reasonable notice . . .no less than two (2) years > 5 5” 
for the inscaniecton of peaking generation for 20% of load, 
unlawfully restricts the customer from developing even 


ie/ | 


this limited generation. 


(d) The filing would prohibit a customer 


from purchasing electricity from other sources, and from 


installing generation other than peaking generation of less 


*/ Original Sheet No. 14, Exhibit C, Par. A. 


**/ Original Sheets Nos. 14-15, Exhibit C, Par. B. 
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than 20% of load. This is an unlawful restriction, and 
this is not alleviated by Edison's undertaking, upon 5 years 
notice, to make available a partial requirements rate or an 
estimate of charges. Such purported right is largely’ 
illusionary since the partial requirements rate is not 
included in the filing. This further incompleteness 
constitutes an additional reason why it is error not to 


reject Edison's submission. As a result of this omission 


Edison retains the ability to suppress any arrangements 


which may be advantageous to their wholesale customer and 
keep the status quo by proposing an unreasonable partial 
requirements rate. In contrast, the customers need the 
flexibility now which these provisions would so severely 
inhibit, since bulk power is now being offered to all utilities 
in New England. 

4. The Commission erred in failing to pene any 
reason or basis for denying the Towns’ April 22, 1970 
Motion to Reject Rate Change Submission on Service Grounds 
insofar as the motion sought rejection of the rate change 


* / Original Sheet No. 11, Exhibit B, "Applicability"; 
Original Sheet No. 18, Exhibit C, Par. Cc. 
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submission or inquiry prior to assignment of a filing date 
(See Commission's Order of April 29, 1970, page 8). 
5. The Commission erred in accepting for filing 
a substantial unilateral increase in rates where it appears 
that Edison is not furnishing a utility grade Sisemice 
_*/ 
in the following important respects, viz: 
(a) Voltage reductions, on a system-wide 
basis, have become frequent and substantial, ond sae 
to be on the increase. : 
(b) Edison has notified its customers 


that service interruptions can be expected over a large 


part of its system, including the 5 municipal wholesale 


customers. 
(¢) Edison has declined to give Reading 
a commitment that it will interconnect at 115 kv by November, 


1970 although Edison will be unable to provide firm whole- 


sale service for Reading's requirements, unless such 


interconnection is accomplished. 
6. The Commission erred in accepting for filing 
Rate S-1l because it is incomplete, in that a related partial 
requirements rate and transmission rate are now essential 
| 


Wl Re BaEINATKIAR EE Sas 2a GD ONE Sc en ie 
*_/ See Motion to Reject Rate Change Submission on Service 
Grounds, filed April 22, 1970, on behalf of the Towns. 
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in view of the opportunities which: have now emerged for 
purchasing bulk power from New Brunswick, Northfield Mountain, 
Vermont Yankee and Maine Yankee projects. These sources of 
bulk power will be available in 1971 ana 1972 to utility 
systems throughout New England; and, lacking a definition 
of the rates, terms and conditions applicable to such 
complementary power sources, Edison's wholesale customers 
remain captive without alternatives to aecepting this 
substantial 20% increase in rates. The result is to insulate 


Edison from competition contrary to the rulings recognizing 


the value and propriety of competition even with respect to 


regulated companies. Northern Natural Gas Co. v. F.P.c., 
ae tra te Gas CoO. v. F.P.C. 
399 P. 2d 953; S.E.c. v. New England Electric System, 384 U.S. 


176; California v. P.P.C., 369 U. S. 482: Municipal Electric 


Ass'n of Mass. v. S.E.C., 413 FP. 2d 1052, (D.c.Cir. 1969); 


Municipal Blectric Ass'n of Mass. V-F-P.C., 414 F. 2d 1206, 
(D.C.Cir. 1969); and City of Statesville, et al v. A.E.C., 


Nos. 21,706, 21,244 (D.C. Cir., decided December 5, 1969). 

7. , The Commission erred in refusing to suspend 
the rate increase for the 5 months authorized under Section 
205(e) of the Federal Power Act, and in suspending the rate in- 


crease for only 1 day, without stating any reason or basis for its 
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action. As pointed out in the dissent of Commissioner 
Carver, the Commission had long recognized that, in the 
absence of exceptional circumstances, rate increases of the 
magnitude here involved should, and properly are to be 
suspended for the full S5-month statutory period. The 
Commission's action here limiting the suspension of the 
Rate S-1 to only one day violates this dongestancias 
practice, which has become in effect a gloss upon Section 
205 (e) of the Federal Power Act Gna the caer Section 
4(e) of the Natural Gas Act). Cf. City of eee F.P.C., 
230 F. 24 810, 818 (D. C.Cir. 1955), cert. denied, 352 U.S. 
829 (1952). Moreover, it results in discrimination against 


the wholesale customers of Bostm Edison in violation of 


Section 205(a) of the Power Act. It is now so well settled 


as to be hornbook law that, far from being unfettered, any 


discretion delegated by Congress to the Commission may be 
exercised only in a manner which is reasonable and con- 
sistent with the purposes of the Act. 

8. The Commission erred in suspending the rate 
increase for only one day in that there is a Sonnets 


absence of findings demonstrating the requisite exceptional 
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circumstances or otherwise justifying the unusual treatment 
accorded to Boston Edison's Rate S-1l here involved. The 
facts are to the contrary- Thus, as pointed out earlier the 
Rate S-l operates to increase the Towns' cost of purchased 
power by 2a substantial 20 percent, which approximates or 
exceeds the Towns’ operating margins. The effect of 
limiting the suspension period to only one day is:(i) to 
create a financial crisis for the Towns for the period 
until they are able to put in effect the requisite increase 
in their retail rates; and (ii) to require their customers 
to bear the burden of these higher rates for what normally 
would have been the remainder of the 5-month suspension 
period as well as for the period thereafter until the 


Commission makes a final determination as to the lawfulness 


of the Rate S-1. On the other hand, Edison will suffer no 


substantial injury, other than the loss of the possibility 
of collecting revenues in excess of an overall reasonable 
rate of return, should the suspension be enlarged. Indeed, 
any injury that Edison could possibly suffer would clearly 
be of the nature anticipated in such situations contemplated 
by Congress when it nevertheless provided for a 5-month 


suspension of rate increases. See Hope Natural Gas Co. v. 
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F.P.C. 196 F. 2€:803 (4th Cir., 1952). 
The Commission's statistics show that Edison 
is earning the highest rate of return in its Sarees 
history - rising steadily from 7.07% in 1964 4 0% in 
* 
som Edison's 1969 Annual report to its stockholders 
shows its earnings per share have risen to $3.10 from the 
1968 level of $2.90. This trend continues. Eeries 
~ 

for the first guarter of 1970 were reported at 97¢ per 
share, up from 67¢ per share in the corresponding quarter in 
1969. Significantly, Edison garneduenese rates Breen 
without the increased revenues involved in its S-1 rate. 
Edison's own adjusted cost of service - giving full weight 
to all of their claims - would leave Edison with an overall 
rate of return of 7.63%, which would be increased to 7.84% 
by the Rate S-l increase. Thus, for Edison it is only a 
matter of increasing an already excessive overall sass 
of return. Irrespective of Edison's claims as to its 
return on the wholesale customers, there is no res to 
simultaneously pass on to the retail customers the overall 


excessive return. Thus, the case for a full 5-month suspension 


*/ FPC, Statistics of Privately Owned Electric Utilities 
in the United States, 1967 and 1968, p. 653. 
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here is at least as strong as, if not stronger than, those 


typically surrounding rate increases filed under Section 206 
of the Federal Power Act (and Section 4(e) of the Natural 
Gas Act) under which the Commission has been suspending 
vate increase filings for full SEneucoryipentod virtually 
aia/f 

as a matter of course. 

9. The Commission erred in suspending the Rate 
S-1 for only one day rather than the full 5 month statutory 
period in that it upsets the balance which Congress sought 
to strike between the interests of the regulated company 
on the one hand and those of its customers and their 
consumers on the other. The Supreme Court pointed out in 
Arrow Transportation Co. v. Southern Ry. Co., 372 U. S. 658, 
662-669 (1963), with regard to the suspension provision 
of the Interstate Commerce Act, from which Seccion 205 is 
derived (see Hope Natural Gas Co.v. F.P.C., 196 F. 2d 803, 
806-7 (4th Cir. 1952)), that, when rate increases filed by 
a regulated company are of doubtful lawfulness, Congress 
intended the regulated company to bear the revenue losses 
"*/ in addition to the proceedings under the Power Act re- 
ferred to by Commissioner Carver, the Commission has typically 
suspended for the full 5-month period the rate increase filings 
made by pipeline companies under the Natural Gas Act. This 


includes the several such rate filings which have been made in 
recent months. 
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Guring the prescribed suspension period, and that ‘its 
customers pay these rates thereafter,. subject to refunds 
pending the issuance of an agency order @etermining their 
lawfulness. 

The effect of the Commission's order conencine 
the S-1 rate for only one day is to upset this balance 
and place the entire burden of the new rates upon Boston 
Edison's wholesale customers and their consumers soning a 


determination as to the lawfulness of these rates. Although 


such payments are subject to refund, the Supreme Court has 


expressly recognized the inadequacy of refunds as a tool for 
making the customers and their consumers whole. See F.P.C. v. 
Tennessee Gas Transmission Co., 371 U.S. 145 (1962) . 

10. The Commission erred in restricting the 
suspension to only 1 day in that it does not men a 
reasonable opportunity to most of the customers poredestod 
their rates and pass on the increase as appropriate. 

ll. The Commission erred in restricting the 
suspension to only 1 day in that it fails to provide the 


protection of the consumer which is required by the Federal 


Power Act and fails to utilize the suspension power in order 
| 
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to seek an expedited solution to all or part of the problems 
created by the filing - prior to the rates going,into 
effect. 
CONCLUS ION 
For the foregoing reasons it is respectfully - 
submitted that the Commission should grant rehearing with 
respect to its Order issued April 29, 1970 in the above 
proceedings. . 
Respect fully submitted, 
MUNICIPAL LIGHT BOARD AND 
DEPARTMENT OF READING, 
MASSACHUSETTS, and 
MUNICIPAL LIGHT BOARD AND 


DEPARTMENT OF WAKEFIELD, 
MASSACHUSETTS 


es F. Fairman, Jr. ° 
eir Attorney 
Law Offices of: 


George Spiegel 
2600 Virginia Avenue, N. 
Washington, D. C. 20037 


May 28, 1970 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


PRACTICE AND PROCEDURE (Rehearing) 
Before Commissioners: Albert B. Brooke, Jr., Acting Chairman; 
Lawrence J. O'Connor, Jr., and 
John A. Carver, Jr. 
Municipal Light Boards of Reading 


And Wakefield, Massachusetts, 
Complainant, 
v. Docket No. E-7400 


Boston Edison Company, 
Respondent. 


ed 


Norwood Municipal Light Department, 
Norwood, Massachusetts, 
Complainant, 
v, Docket No. E-7517 
Boston Edison Company 
Respondent. 


wees wy ww Sw 


Docket Nos. E-7485 
and E-7533 


Boston Edison Company 


~ 


ORDER ACCEPTING TENDERED DOCUMENT, TREATING IT: 
AS MOTION FOR RECONSIDERATION AND DENYING THAT MOTION 


SEOEECS June 26, 1970) 


This order accepts the document tendered for filing by 
Municipal Light Boards and Departments of the Towns of Reading 
and Wakefield, Massachusetts (Towns) on May 28, 1970, ‘treats it 
as a motion for reconsideration of our order issued oe 29, 
1970 and denies that motion. 


On May 28, 1970, the Towns tendered for filing accor 
entitled "Application for Rehearing" which seeks rehearing of ~ 
our order issued April 29, 1970, under Section 313(a) of the 
Federal Power Act and Section 1.34 of the Commission's Rules 
of Practice and Procedure. That order, however, was a proce- 
dural order that, inter alia, denied a motion to reject a rate 
increase filing, suspended that filing, and provided for a 
hearing on the lawfulness of the proposed rate increase. Ac- 
cordingly, an application for rehearing under Section 313 (a) 
of that order does not lie. See, e.g., F.P.C. v. Metropolitan 


DC-25 


Docket Nos. E-7400, et al. 


Edison Co., 304 U.S. 375, 383; Humble Oil & Refining Co. v. 
F.Pp.c., 334 F. 2d 1002, 1007 (CA3, 1964). Section ia of 
our Rules does not enlarge the scope of appealable orders 
under the Federal Power Act. However, we shall treat the 
Towns’ tender as a motion for reconsideration and shall, to 
the extent warranted, consider the substantive arguments 
advanced therein. 


The arguments advanced by the Towns are arguments that have 
been urged in a number of filings made by them and other parties 
to this proceeding, which were considered and denied by us in 
our orders issued April 29 and May 26, 1970. In summary, they 
allege that we erred (1) by not rejecting the rate proposal, (2) 
by accepting it for filing, and (3) by suspending it for only 
one day. In their arguments, they assert’ procedural irregular- 
ities and substantive deficiencies as bases for contending that 
we should have rejected and not accepted for filing the rate 
proposal filed by Boston Edison Company (Edison). However, the 
substantive issues raised by the Towns, e.g., antitrust and anti- 
competitive contentions, quality of service rendered, etc., do 
not warrant rejection of this rate filing. Those matters may 
be relevant to the issue of rate level but are not relevant 
to the procedural issue of whether we should accept for filing 
er reject the rate increase proposal. This is especially true, 
as here, when the increased rates are being collected subject 
to refund. If the rate level is excessive, the Towns will 
receive refunds with interest. On the other hand, if we were 
to reject the rate proposal and then determine that the sub- 
stantive contentions advanced by the Towns lack merit, Edison 
could not recover those lost revenues. In our judgment, the 
public interest’ requires adherence to the procedural decisions 
made in this proceeding. 


' The Commission finds: 
{1} Good cause exists for accepting the document tendered 
by the Towns on May 28, 1970, and treating it as a motion for 
reconsideration. 


(2) It is appropriate for purposes of the Federal Power 
Act that the motion referred to in (1) above be denied. 


Docket Nos. E-7400, et al. 


The Commission orders: 


(A) The document entitled "Application for Rehearing” and 
tendered for filing by the Towns on May 28, 1970, is accepted 
and treated as a motion for reconsideration of our order issued 
April 29, 1970, in this proceeding. 


(B) The Towns' motion for reconsideration of our - order 
issued April 29, 1970, is hereby denied. 


By the Commission. Commissioner Carver adheres to his 
(SEAL) original views set forth in his 
dissenting statements appended to 
the orders issued April 29, 1970, 
and May 26, 1970. 


Gordon M. Grant, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Albert B. Brooke, Jr., Acting Chairman; 
Lawrence J. O'Connor, Jr., and 
John A. Cavers Jr. : 


Municipal Light Boards of Reading 
And Wakefield, Massachusetts, 
Complainant, Docket No. E-7400 


v. 
Boston Edison Company, 
Respondent. 


Norwood Municipal Light Department, 
Norwood, Massachusetts, 
Complainant, 
Vv. Docket No. E-7517 
Boston Edison Company, 
Respondent. 


Boston Edison Company Docket Nos. E-7485 
and E-7533 


ORDER GRANTING MOTION IN PART, DENYING MOTION 
IN PART, AND INCORPORATING LIMITED ISSUE 
.OF SERVICE QUALITY AND ADEQUACY INTO 

CONSOLIDATED PROCEEDING 


(Issued June 26, 1970) 


This order grants, to a limited extent, a request 
filed by Motion April 22, 1970, that the question of whether 
the quality and adequacy of Boston Edison Company's (Edison) 
wholesale electric service may affect the lawful rates to 
be charged for such service be investigated and incorporated 
as an issue in this consolidated proceeding. 


The Motion was filed by the Municipal Light Boards 
and Departments of Reading and Wakefield, Massachusetts, 
(Municipalities). In it they requested rejection of 
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Docket Nos. E-7400, et. al. - 2 - 


Edison's proposed Rate S-1 rate increase filing on the 

. grounds that Edison is not furnishing a utility grade of 
electric service. Alternatively, the Municipalities 
requested the Commission to investigate the alleged 
inadequate electric service rendered by Edison, to give 
notice to the Massachusetts Department of Public Utilities 
and others of this matter, and to defer assignment of a 
filing date and acceptance for filing of the rate increase 
proposal. 


By our Order issued April 29, 1970, we accepted the - 
Rate S-1 rate schedule for filing, suspended its operation 
for one day, provided for public hearing on the lawfulness 
of that rate schedule (Docket No. E-7533) and consolidated 
that hearing with investigations of formal complaints 
filed by three of Edison's municipal customers (Docket No. 
E-7400, E-7517), and another proposed rate increase 
tendered by Edison which was suspended by order issued 
March 27, 1970 (Docket No. E-7485). In the April 29 order 
we also denied the Motion filed by Municipalities on 
April 22, 1970, insofar as that Motion requested rejection 
of Edison's Rate S-l rate increase filing. As to the other 
relief requested in that Motion, we stated that we would 
consider the remainder of the Motion "following opportunity 
for answer by Edison." Thus, the issue remaining before us 
is Municipalities’ request for an investigation and 
incorporation into this consolidated proceeding of the issue 
of the quality and adequacy of Boston Edison's wholesale 
electric service. 


In support of the Motion, the Municipalities contend 
that the electric service from Edison has had frequent and 
substantial voltage reductions and that the frequency of 
those reductions is on the increase. They also contend that 
Edison officials are predicting major service interruptions 
during 1970 because of power supply and transmission problems 
and that Edison is planning to place limitations on the 
connection of new loads because of those expected interrup- 
tions. The Municipalities also contend that electric service 


Docket Nos. E-7400, et. al. - 3 - 


to the Town of Reading is further jeopardized by Edison's 
unwillingness to commit itself to-the 115 kv interconnec- 
tion which the parties had agreed upon for operation by 
November, 1969. Municipalities contend that rates must 
be related to service under the Federal Power Act and that 
when service is inadequate the utility is not entitled to 
increase its rates. 


On May 4, 1970, Edison filed its answer requesting 
the Commission to’ deny the Motion to the extent that it 
was not previously denied by the order of April 29, 1970. 
In its answer, Edison states thar not all of the voltage 
reductions are due to problems on Edison's own systen, 
but rather, are area-wide reductions for the protection of 
the New England power grid. Edison also disputes, as a _ 
factual matter, the number and duration of voltage reduc- 
tions set forth in the Motion. Further, Edison denies that 
it is responsible for the delay in constructing the trans- 
mission lines needed for reliable, uninterrupted service 
during the 1970 summer peak. Edison also asserts that it 
has diligently pressed to meet the completion date desired 
by eens for the 115 kv interconnection. 


In farther response, Edison contends that the adequacy 
of service issue is not properly presented in a race 
proceeding under the Federal Power Act. 


To the extent that the Motion and Answer thereto 
raise questions involving adequacy and reliability of 
electric service in the New England area as a whole, we do. 
not believe a rate investigation involving a single 
company in that region is a practical or appropriate forum 
for consideration of such issues, and these issues are 
specifically excluded from consideration in this proceeding. 
Order No. 383-2, issued April 10, 1970, provides an orderly 
means for Commission consideration of these questions. 
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However, the Motion raises service questions which involve 

Boston Edison alone, namely, the alleged failure to provide 

timely 115 kv service to Reading, possible limitations on 

power use and connection of new loads in the summer‘ of 

1970, and alleged voltage reductions which may be due in 

part to problems on Edison's own system. Edison states in 

its Answer that not all voltage reductions are due to 

problems on its own system, it does not deny that there 

may be voltage problems relating solely to its own system. 

Additionally, the Motion and Answer raise factual questions 

as to the number and duration of the voltage reductions 

alleged. It is appropriate that we consider in this proceeding 

whether interstate rates should be adjusted to reflect these 

specific alleged service inadequacies to the extent that _ they 

relate to Edison's system. 
The Motion also seeks to invoke this Commission' s 

authority under Section 207 of the Federal Power Act. We 

find it unnecessary to reach this question in light of Order 

No. 383-2 and our consideration in this proceeding .of the 

local service questions described above. 


The inclusion of this issue in the consolidated proceeding 
will occasion no’ change in the dates for service of: Edison's 
case-in-chief and for cross-examination set by the Presiding 
Examiner at the prehearing conference held a 19, 1970. 


The Commission further ‘finds: 

Good cause exists for granting the Municipalities' 
request for an investigation into whether the quality and 
adequacy of electric service rendered by Edison may affect 
the lawful rates to be charged for such service, except to 
the extent that it involves questions of the reliability and. 
adequacy of electric service on a New England-wide basis, — . 
and to incorporate that issue into this consolidated 
proceeding as hereinafter ordered. 
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The Commission orders: 


(A) The Motion filed by the Municipalities on- April 22, 
1970, is granted insofar as it requests an investigation into 
whether the quality and adequacy of electric service rendered 
by Edison to its wholesale customers may affect the lawful 
rates to be charged for such service, exclusive of New 
England-wide problems of reliability and adequacy of electric 
service. In all other respects, the Motion is denied. 


(B) The issve referred to in (A) above is hereby 
incorporated into the consolidated proceeding in Docket 
No. E-7533. 


By the Commission. 
(SEAL) 


Gordon M. Grant, 
Secretary. 


Certificate in Lieu of Record 


[Federal Power Commission filed a Certificate in 


Lieu of Record on August 24, 1970 and a Supple- | 


ment thereto on November 2, 1970. As a convenience 


there is reproduced herafter the Certificate in Lieu 


of Record as supplemented. ] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF -COLUMBIA CIRCUIT 


Municipal Light Boards of Reading 
and Wakefield, Massachusetts, 
Petitioners, | 


Ve 


Federal Power Commission, 
Respondent. 


) 

) 

) 

y . No. 24450 
ee: 

) 

) 

) 


CERTIFICATE OF RECORD IN LIEU OF RECORD 

Pursuant to the provisions of Section 313(b) of the 
Federal Power Act (49 Stat. 860, 16 U.S.C. 8251), the pro- 
visions of 28 U.S.C. 2112, and Rule 17, Federal Rules of 
Appellate Procedure, the Federal Power Commission hereby 
hecett bas that the materials listed and described below 
@re (1) the order complained of issued April 29, 1970, 
Docket No. E-7400, et al., (2) the complete record upon 
which such order was entered, and (3) the application for 
rehearing and other related documents together with the 


Commission’s action thereon: 


= 2n- 


Description of Document 


Transcript of Prehearing conference, 


Muncicipal Light Boards of Readin 
and Wakefield, Mass. v. Boston 
Edison Co., et al., Docket No. 
E-7400, et al., held May 19, 1970 


Municipal Light Boards of the 
Towns of Reading and Wakefield, 
Application and Complaint, E-7400, 
received March 13, 1968 


FPC letters dated 3/14/68 enclosing 
copies of application and complaint 
for answer within 30 days 


Boston Edison Co. Affidavit and 
Memorandum in Oppositicn to Com- 
Hlainants' Application, received 
March 25, 1968 


Boston Edison Company Answer, 
received 6/3/68 


Boston Edison Company letter to FPC 
submitting notice of termination of 
agreement between Boston Edison and 
Boston Gas Co., received 2/28/69 


Boston Edison Co. letter to FPC 
submitting additional information 
to filing last above, received 
May 2, 1969 


Original 
Pagination 


Page 1 - 128 


Page 1 - 6 


Page 6 - 30 
Verification 

Exh. A, Sheet 1 of 3 
Exh. B 

Exh. C, Page 1 - 3 
Certificate of Service 


Letter to Boston Edison 
Letter to Mass. Dept of 
Public Utilities 


Cover 
Page 1 - 27 
Affidavit 


Cert. of Service 


Exh. A 
Exh. B, Sheet 1 
Exh, 

Exh, 

Exh. 


Page 
Verification | 
Cert. of Service 


Letter, page 1 - 3 

Exhibit A - B 

Termination notice to 

Boston Gas, dtd. 3/1/68 

Wholesale Electric Utility 
Rate M M.D.P.U. No. 147 

Notice of Termination 


Page 1 


Original r Cert. 


Tr. 


Description of Document Pagination Pagins tion 


Boston Gas Co. Protest and Petition, Cover 

-7485, received Me . Page 1 - 10 
Verification 
Cert. of Service 


Norwood Municipal Light Department Page 1 - 10 
mplaint, E-7517, received 12/23/69 Exh. A 

: “tp Se Exh. B, page 

Exh. C, page 


FPC letter dated 12/31/69 to Boston - 
Edison Co. enclosing copy of complaint 
filed last above for answer 


oston Edison Company letter Letter, page 1 

bmitting rate schedule, Rate Schedule, 

eneral Service for Resale, Original Sheet No. 1-10 

-1, E-7533, received Original Sheet No. 14-17 
{29/70 Proposed Contract, Page 1-19 


Statement of Cost of: Service- 
1968, ‘RE: General Service for 
Resale, Title page 

Index, page 1 

Statement A, page 1 of 3 
Statement B - C 

Statement D, pagé 1 of 2 
Statement E - F 

Statement F-1 - F-3 

Statement G, G-l - G-3 
Statement H, page I of 3 
“Statement I, J, J-l, K 
Statement L, sheet 1 of 13 
Statement M, sheet 1 of 26 
Rate M Cost Study, page 1 
Statement N, Table 1 - 2 
Statement 0 

Reservation 

Attestation 


*/ Corrects the pagination of pages 282 through 318, and 
~ adds pages 743 through 842. 


253 
254 
264 
265 


266 
276 
277 
279 


281 


a ans 


Original 
Description of Document Pagination 


Public Utility Receiving Service 
Under Rate Schedule, Service to be 
Provided Under Rate: Schedule, 
Town of Concord, sheet 1 828 
Town of Norwood, sheet 1 830 
Town of Reading, sheet 1 832 
Town of Wakefield, sheet 1 834 
Town of Wellesley, sheet 1 836 
Boston Gas Company, sheet 1 838 
New England Power Co.'s 
sheet 1 - 3 ’ : 840- 
842. 


FPC letters dated February 6, 1970 To Boston Gas Co. 319 
_ requesting comments on proposed To New England Power Co. 320 
rate schedule submitted last above To Town of Wakefield 321 
: To Town of Concord ~ 322 
To Town of Wellesley 323 
To Town of Reading 
To Town of Norwood 
To Mass. Dept: of Public 
Utilities 


Boston Edison Company's Answer to Page 1 - 7 
Complaint of Norwood Municipal Light Appendix A 
Dept., E-7517, received 2/16/70 Verification | 

| Cert. of Service 


Towns of Norwood and Wellesley reply Page 1 - 8 
in opposition to proposed rate change Appendix A 
by Boston Edison Co., received 

Feb. 20, 1970, E-7533 


Original . Cert. Tr. 
Description of Document ; Pagination Pagination 


Municipal Light Boards Motion to ~ _ Cover page 346 
Reject Submission of Rate Change, Table of Contents 347 
received 2/24/70, E-7533 Cert. of Service 348 

Page 1 - 36 349 


Appendix A, Sheet 1 385 
Appendix B. 387 
Appendix C, Page 1 388 
Appendix D, Sheet 1 393 
Verification 408 


Municipal Light Boards letter of Page 1 - 8° 409 
comment on proposed rate change ; 

pursuant to FPC request of 2/6/70, 

received 2/26/70 


Boston Gas Company letter of. Page 1 - 5 
protest, E-7485, received 2/26/70 


New England Power Company comments 
on rate filing pursuant to FPC 
request of 2/6/70, E-7533, 
received 2/27/70 


Boston Edison Company Answer to Cover page 
Motion to Reject, E-7533, received Page 1 - 19 
3/6/70 


The Town of Concord letter of 
comment, pursuant to FPC request 
of 2/6/70, received 3/16/70 


FPC letter dated 3/17/70 to 
Boston Edison Co. requesting 
additional information to proposed 
rate schedule change, E-7533 


Boston Edison Company letter 
commenting on the waiver of 
notice requirements to establish 
an effective date for proposed 
change in rate schedule, received 
3/23/70 


Original - Cert. Tr. 
Description of Document Zaginatton Pagination 


Municipal Light Boards Motion to Page 1 - 10 448 
Review Deterioration of Boston Edison Appendix A, ‘Page 458 
Service and to Defer Acceptance of Appendix B, page 460 
Rate Filing, E-7533, received Appendix C,' page 462 
3/27/70 Verification 464 

. Cert. of Service 465 


Order Suspending Proposed Change Page 1 --4. 466 
in Rate Schedule, Denying Request 
for Waiver of Notice Requirements, 

_ and Providing for Hearing, E-7485, 
issued March 27, 1970 


Boston. Edison Company's letter Letter, page 1 . 
-submitting additional information - Supplemental filing, p. 1 
as requested by FPC letter of Statement N(1), Sheet 1 
3/17/70, £-7533, received 3/30/70 Statement of cost of 
service, page A-B 
Allocation SOSEEESS Pp. 


Municipal Light Boards Motion to Page 1 ) 8 
Withdraw Motion to Review Boston ' Cert. of Service 
Edison Service, E-7533, _ received : Verification - 
3/31/70 : Errata 


Boston Gas Company Petition to - Page 1 
Intervene, E-7485, received 4/16/70 - Affidavit | 
Cert. of Service. © 


The Municipal Light Boards Petition Page 1 
for Leave to Intervene, E-7485, Verification 
received 4/16/70 ‘Cert. of Service 


Towns of Concord, Norwood and Page 1 
Wellesley, Massachusetts, Petition 

to Intervene, E-7485, received 

4/17/70 


Description of Document 


Municipal Light Boards Motion to 
Reject Rate Change Submission on 
Service Grounds, E-7533, received 
4/22/70 


Order Denying Motion to Reject Sub- 
mission of Rate Change, Suspending 
Proposed Change in Rate Schedules, 
Instituting Investigation, Consol- 
idating Proceeding, Providing for 
Hearing, and Granting Motion to 
ithdraw Motion to Review Boston 
Edison Company's Service, E-7400, 
et al., issued 4/29/70 


Boston Edison Company's Answer to 
Petitions to Intervene, received 
ay 1, 1970 


Boston Edison Company Answer to 
otion for Inquiry as to Service 
Adequacy, received May 4, 1970 


micipalities Joint Motion for 
Emergency Amendment of Order, 
eceived May 8, 1970 


' Pagination 


Original 


Page 1 

Appendix A, page 
Appendix B, page 
Appendix C, page 
Appendix D - F 
Appendix G, page 
Verification 

Cert. of Service 
Errata, recd. 4/28/70 


Page 1 - 11 


. Appendix A 
. Carver, Commissioner, 


dissenting, page 1 


Page 1 


Page 1 - 19 
Verification 


. Appendix A, page 1 


Appendix B, page 1 
Appendix C, page 1 
Appendix D, page 1 
Appendix E - H 


Page 1 - 10 

Appendix A 

Appendix B, Sheet 1 
Verification, Sheet 1 
Cert. of Service 


Cert. Tr. 
Pagination 


545 
564 
566 
568 
570 
573 
576 
577 
578 


580 


591 


592 


Description of Document 


. Boston Edison Company Answer to 
Motion for "Emergency" Amendment 
of Order, received May 13, 1970 


Boston Gas Company Response to Joint 
Motion for Emergency Amendment of 
Order, received May 13, 1970 


Boston Gas Company Petition to 
Intervene, received May 13, 1970 


Reading and Wakefield Joint Petition 
to Intervene, received May 15, 1970 


New England Power Company Petition 
to Intervene, received May 15, 1970 


Towns of Concord, Norwood and 
Wellesley, Mass. Petition to 
Intervene, received May 18, 1970 


Presiding Examiner's Notice of 
Schedule Adopted at May 19 Pre- 
hearing Conference, issued 

May 22, 1970 


Order Denying Joint Motion for 
Emergency Amendment of Order, 
issued May 26, 1970 


Towns of Reading and Wakefield 
Application for Rehearing, received 
May 28, 1970 


Original 
Pagination 
Page 1-11‘, 
Appendix A, page 1 
Appendix B, page 1 
Verification 
Certif. of Service 


Page 1-4 
Affidavit 
Certif. of Service 


Page 1 
Affidavit 
Certif. of Service 


Page 1 - 5 
Verification 
Certif: of Service 
[Page 696 not used] 
Page 1 
Verification 


Certificate of Service 


Page 1 - 5 


Page 1 - 2 


Page 1 - 3 : 
Carver, Commissioner, 
dissenting 


Pages 1 - 20 
Verification | 
Cextificate of Service 


Cert. Tr. 


Pagination 


660 


- 671 


673 
675 
676 


677 
681 
682 


683 
687 
688 


689 
694 
695 


697 
700 
701 
702 


Original Cert. Tr. 
Description of Document Pagination ; Pagination 


Order Accepting Tencered Document, Page 1 - 3 : 735 
Treating it as Motion for Recon- 

sideration and Denying that Motion, 

issued June 26, 1970 


Order Granting Motion in Part, Page 1 - 
Denying Motion in Part, and : Page 5 
Incorporating Limited Issue of 

Service Quality and Adequacy Into 

Consolidated Proceeding, issued 

June 26, 1970. 


By the Commission. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24450 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 


Petitioners, 
Ve 
Federal Power Commission, 


Respondent, 


ON PETITION FOR REVIEW OF AN ORDER OF 
THE FEDERAL POWER COMMISSION 


BRIEF FOR PETITIONERS 


George Spiegel 

James F, Fairman, Jr. 
2600 Virginia Avenue, N.W. 
Washington, D. C. 20037 


September 2, 1970 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24, 450 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 


Petitioners, 
Ve 
Federal Power Commission, 


Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF 
THE FEDERAL POWER COMMISSION 


BRIEF FOR PETITIONERS 


QUESTIONS PRESENTED 
The regulations under the Federal Power Act detail the re- 


quirements -- including compliance with accounting procedures -- 


which must be met before a rate increase will be accepted for filing. 


Where a rate schedule of questionable validity, or one which fails to 
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comply with the governing regulations, is filed, the Commission is 
to reject that filing. Moreover, as to any increased rate filing the 
Commission has the authority to suspend the effectiveness of any 
rate increase accepted for filing for five months and it has been 
the Commission's consistent practice to utilize the full reach of 
that authority as a matter of course whenever there is application 
for an increase of any significance in the absence of special circum- 
stances. 

The Boston Edison Company filed with the Commission a 
proposal to increase the rates to its distributor customers by approxi- 
mately 20% and to restrict the right of such customers to resell or to 
contract for other sources of supply while at the same time warning 
that it would be unable to assure adequate service. Moreover, the 
filing, in addition to containing other infirmities, concededly failed 
to comply with the accounting requirements of the governing regula- 


tions. 


Although the Commission found that the proposed increase 


"may be unjust, unreasonable, unduly discriminatory, or preferential, 
or otherwise unlawful under the Federal Power Act", and agreed that 
a serious question as to adequacy of service had been raised, it 
nevertheless refused to reject the filing, instead it accepted it as of 


an earlier date than is permitted under its Rules and, without findings, 


a5 
justification or explanation, suspended the increase of ore than 
$2.7 million for only one day. 
The questions presented are: 
(1) Whether, in the circumstances of this case the 
Commission erred in failing to reject the rate filing tendered by 


Boston Edison; 


(2) Whether the Commission erred in suspending the Edison 


rate filing for only one day, in the absence of any finding or showing 
of special circumstances justifying a departure from the Connmnasateris 
consistent practice; and 

(3) Whether the Commission erred in permitting the rate 
filing to become effective in contravention of the sixty-day notice 
requirement specified in the Commission's nasty : 

REFERENCES TO RULINGS 
In this proceeding Petitioners, pursuant to Section 313(b) of 


the Federal Power Act, 16 U.S.C. 825 (b), seek review of orders 
| 


of the Federal Power Commission, dated April 29, May 26 and June 26, 
1970, accepting for filing a challenged rate increase and suspending it 
for only one day. The challenged Orders of the Commission are set 


forth in Supplement A, 


_1/ This proceeding has not previously come before this Court. 


aie 


STATEMENT OF THE CASE 


Petitioners, the Municipal Light Boards of the Towns of 
Reading and Wakefield, Massachusetts ("Towns"), own and operate 
municipal electric distribution systems and purchase their total power 
supply from the Boston Edison Company ("Edison"). 

Wakefield serves all of the electric needs within its community; 
Reading, in addition to servicing local needs, provides service in three 
nearby towns and competes with Edison for desirable large customers. 
The cost to the Towns of purchasing power at wholesale from Edison 
accounts for approximately 55% of their total electric revenues. Accord- 
ing to statistics published by the Federal Power Commission ("'Commission"’), 
the wholesale rates paid by the Towns to Edison -- prior to the rate increaae 
here involved -- were already more than double the national average paid 

2 

by municipal purchasers Pee ae! 


Edison is an electric utility company serving a compact area 


in and about the City of Boston, Massachusetts and located wholly within 


Massachusetts. It is a "public utility” under Part II of the Act by virtue 
of its many interconnections with neighboring utilities through which it 
purchases and sells electric energy across New England state boundaries. 


2 / FPC Statistics of Publicly Owned Electric Utilities in the United 
States 1968, pp. xii-xiii. 


| 
The largest part of its sales are to retail customers and subject to the 
regulatory jurisdiction of the Massachusetts Department of Public Utilities. 
Some 8.2% ($15.8 million) of its revenues are from sales for resale in 
interstate commerce under the Federal Power Commission's Part Il regu- 


| 
lation to 7 utilities (2 public utilities and 5 municipal utilities) distributing 


electricity at retail in areas surrounded by or adjoining areas Edison serves 
at retail. The rates, terms and conditions of these 7 sales are in issue 


in this proceeding. 


l. Edison's Rate Increase Tender: January 29, 1970 


On January 29, 1970, Edison tendered a rate increase of approxi- 
mately 20% or some $2.7 million for filing with the Commission” Under 
that filing the rates to both of the Towns will be increased Epproximately 
$750,000 per year. The tender also proposed changes in the oe and 
conditions of purchase (R. 282-318). 

Under the price rate schedule, the purchased power could be 
resold to other eee The-tendered rate schedule would prohibit 


resale to other utilities, without Edison's consent, and if consent were 


given, the rates and charges in the tendered schedule would not apply, 


3// "Wholesale Electric Utility Rate M", FPC Electric Rate Schedule 


Nos. ll, 12, 13, 14, 15, 16, 17: "Available for electricity supplied by the 
Company in bulk to an electric company or a municipal lighting plant for 
redistribution to consumers located outside of the cities and towns, or 
portions thereof, within which the Company distributes and sells elec- 
tricity." 
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and Edison would advise "the customer... of the applicable rate 
4/ 
schedule or its best estimate of charges for such service.” 


4/'"C. Availability of General Service for Resale 


Except as may be otherwise agreed, General Service for Resale 
is only available to electric utilities and municipal electric departments 
for the purchase of electricity supplied in bulk by the Company for-the 
Customer's own use and for resale by the Customer to ultimate consumers 
located within the area served by the Customer. A Customer wishing to 
sell electricity in bulk for resale shall give the Company notice in writing 
of its intention so to do and shall furnish the Company such information 
relative to the proposed sale for resale as the Company may require; 
whereupon the Company shall, as soon as is practicable after receipt 
of such notice, advise the Customer of its ability to supply such elec- 
tricity and of the applicable rate schedule or its pest estimate of charges 
for such service." (R. 310-311) 


Under the prior schedule, the customer could terminate service 
5 / 
by giving 12 months' advance notice; the tendered schedule would require 


6 / 


5 years' advance notice. 
The prior schedule contained no restrictions on the purchase of 
power by Edison's customer from other utilities, nor on the generation of 


power by Edison's customer. In other words, Edison's customer was not 


required to purchase its full requirements but could purchase its partial 


requirements from Edison and the balance could be purchased from other 
sources and/or provided by self-generation. The tendered schedule would 
require Edison's customer to purchase its full requirements from Edison, 
and indicates that Edison might agree: (i) that the customer could install 


generation for 20% of its load upon 2 years' notice or (ii) that the customer 


_5/ "Term of Contract as specified in agreement for electric service. 
Customer may terminate service on or after the expiration of such speci- 
fied term of service by giving at least twelve months' notice in writing. "' 
("Wholesale Electric Utility Rate M"', FPC Electric Rate Schedule Nos, 
ll, 12, 13, 14, 15, 16, 17). 


6/''2. Term of Service - Unless otherwise duly ordered byjany regu- 
latory agency having jurisdiction, service under this contract’ shall com- 
mence on , 19__ and either party may terminate this contract 
by giving five (5) years' notice in writing, or other notice reasonable in the 
circumstances as the parties may agree."' (R. 308). 


uss 


could generate in excess of 20% upon 5 years’ notice, or (iii) that the cus- 
7/ 
tomer could purchase power from another source upon 5 years' notice. 


7/ “A. Obligations of the Parties 


The Customer agrees to take and pay for and the Company 
agrees to supply all of the Customer's requirements of electricity (except 
as provided in paragraph B hereof and subject to the provisions of paragraph 
C of Exhibit A) under this contract as the same may be in effect from time 
to time subject to action of the regulatory commission having jurisdiction. 
Either party may terminate such service by giving five (5) years' notice in 
writing, or other notice reasonable in the circumstances as the Company 
and the Customer may agree. Prior to the first day of September of each 
year, the Customer shall furnish to the Company a forecast of its summer 
and winter peak loads for each of the following five (5) years. 

"B. Peaking Unit Exception 

The Customer may continue to receive service under this 
contract for all requirements service if, after reasonable notice to the 
Company (no less than two (2) years), it installs peaking generating capacity 
on its system of no more than 20% of its annual peak load in the year of 
instalation. 

"C. Availability of Partial Requirements Service 

Upon reasonable notice by the Customer of its intention to 
install its own generating equipment (other than as specified in paragraph 
B hereof) or to purchase electricity from other sources, the Company will 
make available to the Customer as soon as practicable a rate for General 
Service for Resale - Partial Requirements Service, or its best estimate of 
charges for such service. Said notice shall specify the amount of capacity 
to be purchased or installed and the planned date of the purchase or of 
initial operation of the equipment to be installed. Unless otherwise agreed, 
reasonable notice shall be understood to mean five (5) years if the Customer 
plans to purchase capacity or install capacity in excess of that specified in 
B above. 

"D. Costs Incurred in Reliance on Notice 

In the event that the Customer, having given the Company 
the nctice called for in paragraphs B or C above, continues after the date 
specified in the notice to call upon the Company for the capacity and energy 
as to which notice was given, the Company will exert its best efforts to 
supply such capacity and energy and the Customer shall pay the Company, 
in addition to the charges under the applicable rate, any extraordinary costs 
incurred by the Company in making available such capacity and energy. The 
Customer shall have six (6) months after receipt of the rates or estimate 
referred to in paragraph C above to withdraw its notice without being liable 
for any charge for such extraordinary costs.’’ (R. 299-300). 
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The tendered schedule contained major revisions in rate design. 
Under the prior schedule, the same rates and charges applied whether 
Edison delivered at high voltage (115 kV) or low voltage (13.8 kV). Under 
the tendered schedule a differential in charges of approximately 14% is 
eee In the case of Reading, for example, Edison estimates 
that the annual bill for 13.8 kV delivery would be reduced by approxi- 
mately $460,000 by taking service at 115 kV (R. 473). The ees 


rate schedule introduced a special charge to cover the period of change- 


over from 13.8 kV to 115 kV (R. 297). 


Under the prior schedule, all increased quantities purchased 


in excess of 1965 purchases were priced at a special low rate. This 
has been eliminated. 

Under the prior schedule, the demand charge was determined 
by the kilowatt reading (kW); under the tendered rate, it is Beiermnied 
by the kilovolt-ampere reading (kVA). The effect is to introduce anew 
type of power factor adjustment which has a significant effect on the 
price of purchased electricity. The tendered schedule also substitates 


a new fuel adjustment charge. 


_8/ "Applicable Rates 


woe 
(2) 14 and 24 kV Service. Basic Rate, plus additional charge 
of $0.70 per kVA of maximum 60-minute kVA demand in the current or 
preceding eleven months." (R. 297) 


—stOn— 
2. Towns' Motion to Reject Tender: February 24, 1970 


On February 24, 1970, the Towns filed a Motion to Reject 
Submission of Rate Change. The Motion points out the following basic 
positions: 

(i) That the 20% increase in the wholesale rate raises it to 
a level near or above the rate level of Edison's industrial retail rate, 
which was left unchanged, thereby placing the Towns "in a difficult com- 
petitive position" to attract industrial loads so that an immediate irreparable 
loss can be expected (R. 351-2). 

(33) | That there were at least seven additional infirmities, in- 
cluding the undisputed fact that Edison had failed to maintain its depreciation 
accounts in conformity with the Commission's prescribed accounting pro- 
cedures (R. 355-375). Instead of segregating its depreciation accounts 
into functional classifications as required by the Commission's Rules 
(See 18 CFR $35. 13(b)(iv) Statements E and I), Edison has submitted con- 


solidated figures. Asa result, the Towns stated that meaningful analysis 


of Edison’s financial submission (the predicate of its rate filing) was 


thwarted (R. 362-9). Thus, the filing should be rejected for non-compliance 
with the Commission Regulations under the Federal Power Act (Sections 
35.2, 35.5) because it "patently fails to substantially comply with the 


applicable requirements.... 


(iii) That the restrictions on customer resale of Edison power, 
and on self-generating and outside power purchase (see pages 5 to 8, 
supra) were on their face contrary to antitrust lawami policy and should be 
stricken before any change in rates and charges is accepted for filing 
(R. 375-384). The Motion points out as to these restrictions (R. 375): 
"The effect would be to hold the Company's | 
customers captive, and prevent their ob- 
taining lower-cost alternate power, while 
Edison seeks to force-feed a drastic 20% 
rate increase free of competitive restraints." 
The Motion further points out that the restrictions could prevent 
Edison's customers from participating in purchases from (i) the Vermont 


and Maine Yankee nuclear generator projects, (ii) the importation of power 


from New Brunswick, Canada now under contract by the New England 


industry, and (iii) surplus capacity of the Northfield Mountain pumped 
] 


storage licensed project. Moreover, it hampers Edison customers from 
participating in the evolving New England Power Pool (Interim NEPEX 
Power Exchange Agreement, filed with the Federal Power Commission 
May 20, 1970). It would also hamper the development of the Town of 
Braintree's proposed 400 mW generator which is to be tied into 

Edison's system and to be available for purchase by wholesale ‘custome rs 


of Edison. 
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3. Towns' Letter of Comment: February 26, 1970 

On February 26, 1970, the Towns filedtheirletter of comment 
requesting that the Commission suspend the proposed rate schedule changes 
for the full 5-month period provided under Section 205(e) of the Act in 
accordance with the Commission's usual procedure, inthe event the 
Commission reject the tendered schedule (R. 409 - 416). The letter 
pointed out that (R. 409-410): 

"The Commission's latest statistics show Edison to 

have earned an 8.10 % rate of return in 1968, up 

from a corresponding 1967 level of 7. 93%" 

The 8.10% return for 1968 was pertinent because Edison had 
used 1968 data ‘in support of its filing, and the letter states that this 
return "is higher by far than the Commission has ever allowed to an 
electric utility and is obviously excessive" (R. 412). The letter also 
asked suspension for each of the reasons stated in the Towns Motion to 


Reject (pages 10-11 , supra). The letter stressed the incomplete- 


ness of the tendered rates and charges in that no rate is expressed for 


partial requirements purchase although the prior rate was available for 


either partial or full requirements purchases (R. 412). The letter 
notes the discrimination between the tendered rates and charges and 
Edison industrial retail rate. 

The letter notes that a novel special facilities charge has 


been added for 115 kV delivery, as wellas a special interim surcharge 
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for a customer like Reading which is in the process of reconstructing 
| 

its system at considerable capital expense in order to receive) power 


at the high voltage of 115 kV (R. 414). It further notes that the tendered 


schedule would change the standard for Edison's liability so that, absent 
"willful default", Edison would bear no responsibility for deficient or 
unreliable service (R. 414). Other deficiencies were also noted (R. 415). 
The letter also requested that the restrictive terms and conditions 

(pages 5 to 8 , supra) be stricken as unreasonable and unlawful on 


their face (R. 416). 

4. Edison's Answer: March 6, 1970 

Edison, on March 6, 1970 filed it's "Answer of Boston Edison 
Company in Opposition to Motion to Reject" (R. 424-442) poneraity and 


| 
specifically opposing various matters raised by the Towns. 


5. Towns' Motion to Reject on Service Grounds: April 22, 1970 


On April 22, 1970, the Towns by motion again urged that the 
filing be rejected, this motion being predicated on Edison's failure to hold 
out a public utility grade of service (R. 545-575 ). The Towael 
pointed to: (1) the fact that voltage reductions have become frequent and 
substantial on a system-wide basis and appeared to be on the eeretes 
(R. 549-550); (2) Edison's own letter of warning, to the Towns and 36 
other communities that it does not expect to be able to provide reliable, 


uninterrupted service in the near future and is restricting the ‘connection 
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of new loads (R. 251-253) ; and (3) Edison's failure to proceed with 


the construction of its portion of 115 kV transmission facilities needed 
to assure that Reading will be able to serve its winter 1970-71 require- 
ments (R. 253-261). 

6. Commission's 1-day Suspension Order: April 29, 1970 

On April 29, 1970 the Commission issued its order denying 
the Town's motions to reject, suspending the rate change for one-day; 
and allowing it to become effective subject to investigation and refund 
(R. 580-593). 

The order briefly summarized some of the objections by the 
Towns and other Edison customers (R. 582), but does not discuss in 
any way why these objections should not be accepted for purposes of 
either rejecting the tender or suspending the rate for 5 months. The 
only pertinent findings and conclusions are{R. 587): 

(1) Good cause exists to deny the motion filed by Reading 

and Wakefield on February 24, 1970, requesting rejection 


of Edison's submittal of Rate S-l and to accept for filing 
Rate S-1l. . 


_9/ “The letter states that Reading and Wakefield are on a list of 36 
communities as to which ‘service interruptions in parts of and, in some 
cases all of the . . . communities can be expected... .' The letter 
points out that,'. . . . the Company, where pertinent, plans to refuse 

to connect new electrical loads, and may find it necessary to ask large 
industrial customers to limit or curtail their operations ....!' The 
letter urges the communities '. .. to review your local procedures 
particularly with respect to essential municipal services.' '' (R. 251-252). 
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" (2) The proposed increased rates and charges con- 
tained in Rate S-1 have not been shown to be justified 
and may be unjust, unreasonable, unduly discriminatory, 
or preferential, or otherwise unlawful under the Federal 
Power Act. 


"(3) It ig necessary and appropriate for the purposes of 
the Federal Power Act, particularly Section 205, 206, 

301, 307, 308 and 309 thereof, that the Commission 

enter upon a hearing concerning the lawfulness of the 
rates and charges and other provisions contained in’ 
Edison's proposed Rate S-1 and that Rate S-1l be suspended 
and the use thereof deferred as hereinafter ordered. de 


Commissioner Carver dissented from the Commission's re- 
fusal to suspend for more than 1 day, as follows (R. 592-3): 


"Clearly, Boston Edison's rate increase filing 
in these dockets requires suspension for investigation, 
hearing and decision on the evidence. I must, however, 
voice objection to the discriminatory treatment reflected 
in the unexplained determination that the annual rate 
increase exceeding $2, 733,000 be suspended for one day 
only. 


"These proceedings originate in a unilateral filing 
of a new wholesale rate schedule which will result in an 
average increase of more than 20% to six of Boston . 
Edison's seven customers. Five of these are municipally 
operated distribution systems. In no recent case of similar 
magnitude has this Commission failed to impose the’ full. 
five month suspension period permitted by Section 205(e) 
of the Federal Power Act. In Duke Power Co., Docket No. 
E-7513, the order issued November 20, 1969, suspended a 
5.54% increase approximating $1, 650, 000 annually for five 
months and similar action was taken in Union Electric Co., 
Docket No. E-7525, on a proposed 10.7% increase | 
involving $819,000 annually. The sole instance of a one- 
day suspension in the past year involves Boston Edison Co. 
Docket No. E-7485, which is being consolidated herein. 
There, however, a minor adjustment in sale terms involved 
approximately $58, 000 per year. 
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"The reasons for a longer suspension period appear 
more compelling here than in the situations cited above. 
A rate increase which is larger in dollar amount and in 
percentage is being visited upon fewer affected cus- 
tomérs. The impact of an unanticipated cost increase 
will fall most heavily on municipal distribution systems. 
By the very nature of their operations, such entities 
maintain narrower financial reserves and have less flex- 
ibility to change retail rate structures on short notice. 


"Apart from Commission practice, a conceivable 
case for short-term suspension might exist if the filed 
rates merely related rate of return to increase production 
and delivery costs. That is not the case here; Boston 
Edison's proposed Rate S-l incorporates fundamental 
changes in rate design and conditions of service. It is 
by no means apparent that they have such prima facie 
validity as to presage ultimate approval. Any '‘irretrievable 
loss' that might result from suspension for five months 
should be put in realistic perspective. Over the maximum 
suspension period, the increase sought by Boston Edison 
represents about six-tenths of one per cent of its total 


annual revenues from the sale of electricity. By contrast, 
the interim cost increase to its five municipal customers 
would exceed 5.5% of their total annual electric utility 
operating income. Any risk of uncertainty would thus work 
much harsher consequences upon the customer than the 
rate increase applicant. 


"The public interest is ill served by an action of 
this Commission which is so discriminatory on its face 
and ‘so unsound in its potential impact on the affected 
Massachusetts consumers." 


7. Edison's Answer to Towns' Motion to Reject on Service 
Grounds: May 4, 1970 


On May 4, 1970 Edison replied to the Towns notice concerning 
the quality of Edison's service (R. 597-641). This agrees that there 
have been many voltage reductions but considers this part of a general- 


ized program for dealing with regional capacity limitations, while 


els 
Boston Edison is said to have adequate generating reserves R. 599-607). 
It explains Edisoris warning letter concerning outages as based upon its 
difficulty in obtaining road crossings. Edison stresses a letter of 
April 6, 1970 it received from the Commission's Chief of the pore of 


" . . . vitally interested . . . . in the 


Power noting that Commission is 
adequacy and reliability of electric service and... .« [is] concerned 
about any problems which may jeopardize the power supply" bat none- 
theless stating that the ''Commission has no particular jurisdiction in 
this case." (R. 607). : 

The Commission had already ruled in part on this motion, 
denying the request to reject filing on service grounds. Later, on 
June 26, 1970, the Commission accepted the service question as an 


issue in the case (p.Z0-21 infra). 


8. Motions for interim suspension 


On May 8, 1970, the Towns, together with the Towns of 


Concord, Norwood and Wellesley, Massachusetts, filed a Joint Motion 
for Emergency Amendment of Order. Pointing out that the unprece- 
dented one-day suspension created a financial emergency for the 
municipal customers of Edison, the municipalities requested that the 
effective date of the increase be postponed until at least July 1 1970, 
in order to give the municipalities time, under local law, to pass on 


the increases to their customers with properly redesigned retail rates. 
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In this connection the municipalities pointed out that the cost of 
power accounted for approximately 55% of the total electric revenues 
collected by them, and hence the Commission's failure to suspend 
the 20% increase for the statutory period placed the municipalities 
in a particularly precarious revenue-deficient position. In contrast 
the municipalities further noted Commission statistics showing that 


Edison is in a favorable earnings position, with an overall rate of 
10/ 


return of 8. 1% in 1968 and 8.5% in 196% with rising earnings in 1970. 
Edison replied on May 13, 1970 opposing the request for a 
short interim suspension on the grounds that the Towns would not 
suffer the financial injury claimed even if they operated at a deficit 
for a month or two (R. 661-666); and that the cited 8.5% actual rate 
of return for Edison in 1969 did not allow for normalization of 
income tax savings and some other items, although Edison did not 


disclose its rate of return under its theory (R. 666-668). 


Boston Gas Company, another wholesale customer of Edison, 


intervened on May 12, 1970 and moved for an "Emergency Amendment" 


ee 
10 /Edison's most recent Quarterly Dividend Report states as follows: 
"The Accompanying figures show Company earnings per common share 
at $1.79 for the first six months and $3.49 for the twelve-month 
period ended June 30, 1970. These earnings compare with $1.40 and 
$2.80 for the same periods ended June 30, 1969. Included in the 1969 
figures are 17 cents of nonrecurring costs from the adverse impact of 
two storms and a prolonged loss of generating capacity. 

For the six-month period Edison territory kilowatt-hour sales 
are up 8.9 per cent and electric revenues 7.5 per cent over the previous 
year's totals. ‘(Boston Edison Co., Quarterly Dividend Report, August, 
1970) 
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of the Order, relying on Section 35. 13(b)(4)(i) of the Commission's 
Rules, 18 C.F.R. $ 35.13 (b)(4)(i), which requires that a utility 
complete its documentary submission ''60 days prior to the date that 
such changed rate is proposed to become effective." In its oss of 
April 29 the Commission had found that Edison had not completed its 
filing until March 30, 1970. Accordingly, under the oe regula- 


tion that filing could not be made effective until May 31 at the 


earliest - and certainly not on May 1 as the Commission had under- 


taken to permit. 


By order of May 26, the Commission denied the movants 
joint request (R. 709-712). Noting that Edison would be required to 


refund any portion of the rates which eventually are found tojhave been 


illegally exacted, the Commission concluded that this afforded the 


municipalities adequate protection. On the other hand, the Commission, 


without discussing the question of the claimed 8.5% rate of return, 
ruled that ''. . . any relaxation of our one day suspension period will 
result in an irretrievable loss‘to Edison." (R. 710). As to its fatlure 
to abide by its own regulations, the Commission construed an Edison 
request that the rates be made effective within 30 days as an Peapiiere 
request for waiver of the applicable 60 day notice requirements "The 


legal effect of our order, " said the Commission, "was to waive the 


notice provision. ...'' In his dissent, Commissioner Carver makes 
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it clear that the Commission never contemplated the waiver of its 
regulations (R. 712): 


“My dissent to the original order in this proceeding 
is unaffected by the attempted justification set forth in the 
current order. The Commission persists in its discrimi- 
natory treatment of the complainants; I must continue to 
object. 


| "The present order adds a new objectionable 
element to the case. In answer to the Boston Gas allega- 
tion that the order issued April 29, 1970 violated the 
Commission's own Rules of Practice, the present order 
proceeds on a theory that there had been a waiver of the 
regulations in question. It is clear beyond doubt that the 
Commission could have waived the time requirements 
involved, but I think the plain fact is that it did not. 
Waiver of a regulation having the effect of law is nota 
matter to be taken lightly: to me, it requires a conscious, 
affirmative and specific intent and action thereon. The 
fact is that Section 35.13(b)(4)(i) of the Regulations 
played no part in the consideration of this matter. A 
waiver may not be constructed out of an action which 
merely ignores the regulation.” 


9. Application for Rehearing 
The Towns filed an application for Rehearing of the 


Commission's April 29 order repeating, with specific allegations of 


illegality including the antitrust violations, the basis for their motion 


to reject the increased rate submission (R. 713-733). On June 26, 
1970, the Commission, treating its action as non-reviewable, 
characterized the Rehearing Application as one seeking Reconsidera- 
tion and denied it (R. 735-8). 


On the same date, impressed by the showing that Edison was . 
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not rendering an adequate grade of utility service, the Commission in 
a separate order found that (R. 741): 
"Good cause exists for granting the Municipalities! 
request for an investigation into whether the quality and 


adequacy of electric service rendered by Edison may effect 
the lawful rates to be charged for such service... .” 


STATUTES AND REGULATIONS INVOLVED 
The pertinent parts of the Federal Power Act, Part Il, 16 U.S.C. 
824, et seq., and of the Regulations of the Federal Power Commission 
promulgated under that Act, 18 CFR Part 35, are set forth in the 


Supplement B. 


SUMMARY OF ARGUMENT 


Confronted with a rate filing by their sole supplier, the Boston 
Edison Company, which will increase their wholesale cost of ‘electricity 


some 20% and restrict their ability to obtain power from alternative 


sources of supply and to compete with Edison for large load customers, 


the Towns challenged the rate filing before the Federal Dowee Commis- 
sion. They contended that the filing should be rejected altogether be- 
cause of its restrictive provisions which violate national antitrust 
policy, its failure to comply with the Commission's accounting and 
billing requirements and Edison's failure to render adequate service to 


its municipal customers. Alternatively, the Towns urged that ata 
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minimum the Commission should exercise its authority, under 

Section 205(e) of the Federal Power Act to suspend the effectiveness 

of the rate provisions for five months. Suspension for that period 

would have permitted the Towns to negotiatefreely for an equitable share 
of the large, lower cost bulk power projects soon to be in operation 

in New England. In addition it would have carried all parties past the 
crucial summer months during which period Edison's service would 

be inadequate and unreliable. 

The Commission agreed with the Towns that the proposed 
filing “may be unjust, unreasonable, unduly discriminatory, or pre- 
ferential, or otherwise unlawful under the Federal Power Act." It 
also agreed that the Towns had raised substantial questions as to the 
adequacy of the service being rendered by Edison. Nevertheless, in 
conclusory terms, and without responding to the infirmities raised 
by the Towns, the Commission refused to reject the filing. Further, 


in violation of its consistent administrative practice to suspend any 


significant rate increase for the full five month period, it refused a 


request to suspend this more than $2.7 million annual increase for 
that period and without explanation suspended it instead but one day. 
Finally, in disregard of its own regulation which requires 60 days 
notice prior to the effective date of a rate increase, the Commission, 


without enunciating any justification for the circumvention of its rule, 
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permitting the filing to become effective on 30 days' notice. | 

As we show, under Section 309 of the Act, the re 
was legally obliged to reject the Edison rate filing. As we further 
show, even if the acceptance of that filing was appropriate, it was 
an abuse of discretion for the Commission to deny the Towns! re- 
quest for a five month suspension and to permit the filing to ene 
effective in plain violation of the notice rule. 

At every point the Commission is silent as to its moness for 
action taken and the basis upon which substantive positions were re- 
jected. Thus there emerges arbitrary and capricious action which 
renders unlawful the Commission's failure to reject the filing, its re- 


fusal to suspend for more than one day, and the claim that it silently 


waived its regulations. 


ARGUMENT 
I 
THE COMMISSION COMMITTED REVERSIBLE 
ERROR IN REFUSING TO REJECT THE EDISON 
RATE FILING 


A. The Commission is Obliged to Reject Rate Filings Which ¢ on Their 
Face are Inconsistent with the Public Interest. 
= Consistent with the Fublic interest. 


Section 205 of the Federal Power Act provides for the filing 


of rate increases by public utilities subject to the Commission's 
jurisdiction under the Act. To be sure, the Act authorizes the 


Commission to suspend the effectiveness of such rate increases for 
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five months and thereafter to permit the increased rates (if their 
lawfulness has not yet been finally determined) to go into effect sub- 
ject to refund. However, recognizing that the refund procedure pro- 
vides only limited and inadequate protection to the captive distribution 
customers and their consumers, the courts have made clear that the 
Commission is empowered to"'screen" rate increases for any impro- 
priety and to reject the filing where the filing on its face indicates 
that its acceptance would be inconsistent with the public interest. 

At the outset it should be noted that the Commission has 
never taken the position that it lacks the authority to reject a rate 
filing which on its face violates basic public policy. Indeed, its re- 
peated -- judicially approved -- actions in this regard preclude any 
such assertion at this late date. 

In addition to the rate sections of the Act, Section 309 authorizes 
the Commission 

“to perform any and all acts, and to prescribe, issue, 

make, amend, and rescind such orders, rules and 

regulations as it may find necessary or appropriate to 

carry out the provisions of this Act."' 

This provision is identical to Section 16 of the Natural Gas Act_ 


and the Commission's authority under the latter to reject rate filing 


was underscored by the Supreme Court in United Gas Pipeline Company 


ve Mobile Gas Service Corp., 350 U. S. 332 (1956). There a natural 
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gas company, which had contracted to supply a distribution company, 
filed with the Commission a rate schedule higher than that specified 
in the contract. The distribution company petitioned the Commission 
to reject the filing and the Commission declined to so do. The 
Supreme Court, as had the Third Circuit (215 F. 2d 883), held that 
the Commission commited reversible error. It could not, the Court 
found, permit the unilateral filing of a rate schedule that was in- 
consistent with the parties existing contractual arrangements. As 
the Court stated (350 U.S. at 347): 
"There can be no doubt of the authority of the 
Commission to reject the unauthorized filing under | 
its general powers to issue orders ‘necessary or | 
appropriate to carry out the provisions of this Act,’ 
16, and its failure to do so and its order 'permitting' 
the new rates to become effective were in error." ]1/ 
On the same date the Court decided an analogous case under 
the Federal Power Act, with the same result, noting, "As the 
parties concede, the provisions of the Federal Power Act relevant 


to this [rate] question are in all material respects substantially @ 


identical to the equivalent provisions of the Natural Gas Act." 


FPG v. Sierra Pacific Power Co., 350 U. S. 348, 353 (1956). The 


Court emphasized ''that the purpose of the power given the Commis- 


sion [by its rate authority] is the protection of the public interest, 


———— 
11/ There can be no doubt, in view of Mobile, of the reviewability of 
the Commission's refusal to reject a rate filing. 
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as distinguished from the private interests of the utilities . . . .' Id. at 355. 
Those decisions are by no means isolated expressions of the 
Commission's authority -- indeed obligation -- to reject rate filings. 
The Commission has been held to have the authority to preclude any 
rate increase filing while a previous increase is still under suspen- 
sion, Amerada Petroleum Corp. v. FPC, 293 F.2d 572 (10th Cir. 
1961), cert. denied, 368 U. S. 976 (1962), or while the initial rate for 
a sale was being determined in a certificate proceeding, FPC v. Hunt, 
etal., 376 U. S. 515 (1964). Likewise it has the authority to reject a 
filing which contains other than "permissible" price-changing pro- 
visions, FPC v. Texaco, Inc., 377 U. S. 33 (1964), or objectionable 
escalation provisions, Superior Oil Co. v. FPC, 322 F.2d 601(9th Cir. 
1963), cert, denied 377 U. S. 922 (1964), and to forbid the filing of rate 
increases after |the just and reasonable area rates have been set, 
Permian Basin Area Rate Cases, 390 U. S. 747 (1968). As Justice 


Harlan stated in Permian (390 U. S. at 779): 


" . e e This court has- already declined to find in 8 4 (a) or 
$ 4 (e) [of the National Gas Act] an ‘invincible right to 
raise prices subject only to a six-months delay and refund 
liability. ' United Gas Imp. Co. v. Callery Properties, 

382 U. S. 223, 232, 86S. Ct. 360, 366, 15 L. Ed. 2d 284 
{opinion concurring in part and dissenting in part). 

Section 4(d) merely requires notice to the Commission 


5A = 


as a condition of any modification of existing rates; 
it provides that a 'change can be made' " [citing United 


Gas Pipeline Co. v. Mobile Gas Service Corp., supra, 


emphasis in original]. 12/ 


B. The Commission Was Obliged to Reject the Edison Rate Filing In 
View of Its Anticompetitive Provisions, its Failure to Comply with 
Governing Regulations, and Edison's Failure to Render a Utility 


Grade of Service. 

It is not without significance that in Amerada, Hunt, Texaco, 
Superior and Permian, there was no question but that the tendered 
filings were perfectly legal. Their rejection by the Commission was 
predicated solely on public policy determinations. It would follow 
a fortiori that where a filing on its face not only violates public policy 
(including particularly the national antitrust policy) but fails 'to comply 
with the governing regulations, its rejection is mandated. As we 
show, the Edison filing suffers from each of those basic and most 


serious infirmities. 


1, The Edison Filing Violates National Antitrust Policy 
a. The Responsibility of the Commission 


It is now well established that the Commission has the affirma- 


tive obligation to scrutinize matters which come before it to determine 
their consistency with the national policy in favor of free competition. 


See California v. FPC, 369 U. S. 482 (1962); Northern Natural Gas Co. 


12/See also American Commercial Lines, Inc., v. Louisville & Nashville 
R. Co., 392 U. S. 571, 578, 591-593 (1968), United States v. Southwestern 


Cable Company, 392 U. S. 157, 180-181 (1968) and United States v. Storer 
Broadcasting Company, 351 U. S. 192, 202-203 (1956), where the Court 
gave a similarly broad construction to analogous provisions in the 
Interstate Commerce and Federal Communications Acts. 
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v. FPC, 130 U. S. App. D. C. 220, 399 F.2d (1968); see also SEC v. 


New England Electric System, 384 U. S. 176 (1966). 

This principle has been emphasized in a recent series of 
opinions of this Court dealing specifically with the anticompetitve 
restrictions that are being imposed against the Massachusetts Municipals, 
including the Towns here, by the privately owned segment of the electric 


power industry. See Municipal Electric Ass'n of Massachusetts v. 


SEC, 134 U. S. App. D. C. 145, 413 F.2d 1052 (1969), and U.S. 


App. D. C. , 419 F. 2d 757 (1969); Municipal Electric Ass'n of 


Massachusetts v. FPC, 134 U. S. App. D. C. 310, 414 F.2d 1206 
{1969); and Cities of Statesville, et al., v. AEG __U. S. App. D.C. 

> F.2d, Nos. 21,706 and 21,8 44, December 5, 1969. 
In those decisions this Court admonished the Federal Power Commission -- 
and its sister regulatory agencies -- of its responsibility to maintain a 
competitive climate in New England between the privately and publicly 


owned industry segments. 


Cities of Statesville is of particular significance for although 


the Court there declined to set aside the Atomic Energy Commission's 
refusal to consider antitrust questions in issuing a construction permit 
fora auclear facility, it made clear that the Atomic Energy 
Commission could not avoid facing up to anticompetitive questions 


(Slip Opinion, p. 23, emphasis added): 
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"In the reasoning of each of the petitioners in these 
cases we see a basic position constantly appearing in several 
facets of the argument. That position is that every agency 
charged with a licensing power must, when acting under a 
‘public interest' standard, apply antitrust concepts to 
everything it does which might involve anticompetitive 
results. Such reasoning is not without support in cases of 
this court. Last year, in Northern Natural Gas Co. v. FPC 
130 U. S. App. D. C. 220, 399 F.2d 953 (1968), we took the 
opportunity to develop our thinking on the relationship of 
the antitrust laws to agency regulation. There we declared 
our belief 'that the basic goal of direct governmental regula- 
tion through administrative bodies and the goal of indirect 
governmental regulation in the form of antitrust law is the 
same - to achieve the most efficient allocation of resources 
possible.’ 399 F. 2d at 959. We further pointed out that 
while these two goals complement one another, 't he 
antitrust laws are merely another tool which a regulatory 
agency employs to a greater or lesser degree to give'under- 
standable content to the broad statutory concept of the 
"public interest'‘'' Id. at 961. However, what we did not 
touch upon in that case, and what is unique about the instant 
situation, is the extreme narrowness of the Commission! s 
jurisdiction in making licensing determinations. Unlike 
the Federal Power Commission, the Federal Communications 
Commission, and the many other regulatory agencies, the 
Atomic Energy Commission is dealing with a subject matter 
that is not, as yet, open to vast commercial exploitation. "13/ 


In discharging its regulatory responsibilities over rates, the 


Commission is, of course, mandated to protect the “public interest. Wy 


See Atlantic Refining Co., et al. v. Public Service Commission of New 


13/ Ina concurring statement, Judge Leventhal, joined by Judges 
Wright and Robinson, said (Slip Opinion, p. 45): "The decisions of the 
Supreme Court and this Court over a period of at least 25 years have 
evolved and defined a substantial jurisprudence making clear that the 
administration of federal regulatory statutes calling for determinations 
of the public interest establish the authority, and in some instances the 
duty, of the cognizant agency to take into account what has been aptly 
called the nation's 'fundamental national economic policy, ' namely the 
principles of the antitrust laws." (footnote omitted) 
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York, 360 U. S. 378 (1959); FPC v. Tennessee Gas Transmission Co., 


371 U. S. 145 (1962); and FPC v. Hunt, etal, supra. 


In Municipal Electric Ass'n of Massachusetts v. SEC, supra, 
> 


413 F.2d at 1057, this Court detailed the anticompetitive claims of 


the Municipals (including specifically of Wakefield, see 413 F. 2d at 
1058} which were not, in its view insubstantial: 


"The assertions of Municipals as to which they seek an 
evidentiary hearing point to an increasing concentration 
in Massachusetts and, indeed, in New England, of control 
over low cost electric power through nuclear generating 
plants. Municipals are excluded from the opportunity to 
have access on reasonable terms to this power at its 
source, where it is available solely to the sponsoring 
companies. Municipals assert that this is due to an 
intentional course of conduct designed to increase the 
control of sponsors over the industry in the area and to 
foreclose opportunities to Municipals. While the areas 
respectively served by Municipals and the sponsors do not 
territorially overlap, and are regulated by local agencies, 
sponsors or their affiliates compete with Municipals to 
supply power for new enterprises coming into the areas. 
Moreover, Municipals charge before the Commission in 
more or less classical terms that applicants have partici- 
pated in combinations or conspiracies by which Municipals 
have been excluded from participation in regional planning 
of bulk generation and transmission and believe that the_ 
present projects emerged from such regional planning 
activities.” 


Finally, in Municipal Electric Ass'n of Massachusetts v. FPC, 
supra, 414 F.2d at 1209-1210, this Court made it very clear "that 
petitioners’ contentions of a planning boycott are [not] insubstantial or 
irrelevant" and it looked to the Commission for appropriate policing 


action in the future. Itis of particular relevance here that the Court 
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'note[d] in passing that, apparently partly as a result of another pro- 
ceeding in this Court, petitioners will be granted partial ownership 
of another new bulk power resource in New England" (414 EF: 2d at 1209), 
referring to its earlier decision in Municipal Electric Ass'n of 
Massachusetts v. SEC, supra, and the fact that certain oss 
now have been offered participation in the Vermont Yankee Nuclear 
14/ 

plant. 

That hard-won right to participate is obstructed by the 
Edison rate filing if it is permitted to remain in effect. Indeed, not- 
withstanding the plain mandate of this Court that it act in the future 
to protect the competitive situation in New England in general and 
Massachusetts in particular, now that the future is here the Commis- 
sion has once again chosen to bury its head in the sand. : 


b. The Restrictive Provisions in the Edison Filing 


Violate National Antitrust Policy 


The rate filing submitted by Edison violates national antitrust 


policy in several significant respects. First, the filing requires five 


years notice prior to the installation of generating capacity by the 

customer utility (other than peaking units totalling no more than 20% 

of annual peak load for which at least two years! notice would be re- 

quired). It also requires five years’ notice before power may be pur- -: 
chased from any third source (see pages 5 to 8 » supra) : 

14/ Offering letters from Vermont Yankee Nuclear Power Corporation,Maine 
Yankee Atomic Power Company and their sponsors companies were mailed 


to every utility in New England, including the Towns and other Edison 
customers, Offerees have until October 27, 1970 to accept the offers. 
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The plain effect of these provisions is to make Edison 
customers captives who, for all practical purposes, will be unable 
to secure a lower-cost alternative supply for even a portion of their 
increasing energy needs, and thereby to bar them from availing 
themselves of any power that may be available to them from one of 
the giant (lower-cost) plants now under construction in New England. 

In short, the five-year notice provision renders illusory 
the customers' right to equitable participation, a requirement which 
Edison has undertaken to impose unilaterally and which operates to 
deny Edison's customers the freedom to seek alternative sources of 
supply even for their incremental needs in future years. 

This restriction is being imposed, and permitted to become 
effective as a result of the Commission's action here at a particularly 
crucial time, when the municipal systems of Massachusetts, for the 
first time, may be able to obtain power to satisfy a portion of their 


needs from one or more of the large plants now under construction. 


As this Court noted in Municipal Electric Ass'n of Massachusetts v. 


FPC, supra, 414 F.2d at 1207, the Northfield Mountain pump-storage 
project is "expected to be producing 750 mw by 1971, and its full 1000 
mw capacity by 1972."" Under the Commission's license order in 
Western Massachusetts Electric Co., 39 F.P.C. 723 (1968) and 


40 F.P.C. 296 (1968) the municipals have a right to share in the projects 


- 33 - 
surplus generation although the Licensees have yet to produce a market- 
ing plan. To any customer of Edison the five-year notice requirement 
would render that right meaningless and nugatory. While the’ Towns will take 
the position that the municipals cannot thus be foreclosed from this and 


other projects, the Commission's action aids Edison's effort to block 


municipal purchase of bulk power, and at least, creates legal uncertainty. 


Moreover, again as noted by this Court, the efforts ‘of the 
municipals have succeeded to the point where they are now being 
offered a share of the nuclear plants under construction. Vermont 
Yankee, a 540 mw generator at Vernon, Vermont, is scheduled to be 
in operation in 1971 and Maine Yankee, an 800 mw generator at Wiscasset, 
Maine, 1972. (Footnote 14, supra) 

Initially, the Massachusetts municipal systems were denied 
the opportunity to participate in those projects. However, this Court, 
in a suit challenging the Securities and Exchange Commission's 
authorization for the issuance of common stock, remanded the pro- 
ceeding with directions that the municipals' antitrust contentions be 
considered. See Municipal Electric Ass'n of Massachusetts v. SEC, 
134 U.S. App. D. C. 145, 413 F.2d 1052 (1969). On July 30, 1970, 
following a reopened proceeding, the SEC approved a settlement 
agreement pursuant to which 35 Massachusetts municipals will be 


offered a total of some 60,000 kW from the two Yankee plants while 
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other similarly situated utilities will be offered 73,000 kW (SEC, 


Holding Company Act Release No. 16794; see Motion to Withdraw, 
filed in this Court on August 26, 1970, Municipal Electric Ass'n of 
Massachusetts v. SEC, Docket Nos. 23, 568 and 23,569). Reading 
has the option'to purchase a minimum of some 5,900 kW and, to the 
extent that the other municipals do not accept the offer, it will have 
the opportunity to obtain up to 14, 700 kW. Wakefield has the option 
to obtain 2,300 kW minimum, and as much as 5, 800 kW. 

Again Edison, by its unilateral filing and the Commission's 
blind acquiescence, seeks to preclude any such participation. 
Reading and Wakefield will have to make their commitments within 
approximately three months. Now their participation is obstructed, 
and the solution which was evolved to meet the antitrust problems in 
New England, is upset by Edison which, ironically, is not even a 
sponsor of the nuclear plants or a party to the agreement approved 
by the Securities and Exchange Commission. 

Furthermore, following the completion of a 345 kv trans- 
mission line from Wiscasset, Maine to New Brunswick, Canada, be- 
tween 200 and 350 mW of low-cost power will be imported. Originally, 
participation by municipal companies was denied. More recently the 


the twenty-one municipals that had expressed a desire to participate -- 


including Reading and Wakefield -- were notifed that they would be 


- 35 - 
permitted to so do providing that they undertake the necessary commit- 
ments by December 1, 1970. That opportunity too is omeded| by 
Edison's filing and the Commission's ready acceptance. 
Finally, under the preliminary New England Power Pool 
sensed to the extent now worked out, the small ue which 
are now tied to one supplier would be given opportunity to purchase 
bulk and firm power anywhere in New England. The viability of 
that agreement is now very much in doubt as far as Edison customers 
are concerned. Edison's actions, embraced by the Commission, are 
hardly calculated to reassure the small utilities that they will be 
treated fairly by the large companies, or that they will be protected 
by the Commission. : 

In short, the Edison filing, which the Commission has declined 
to reject, seeks to force its customers to give up their opportunity to 
participate in the solutions being evolved to meet the power problems 
in New England. Its plain effect is to lock those metros Et a 
single source of supply -- Edison. : 

Edison's proposed Peaking Unit Exception arbitrarily limits 
the installation of peaking generating capacity to no more than 20% of 
the customer's annual peak load. This provision likewise is unduly 


restrictive on its face and has the effect of impeding customers’ 


15./ Interim NEPEX Power Exchange Agreement, together with 
attached documents, filed FPC May 20, 1970. 
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efforts to obtain a lower cost alternative to paying Edison's rates. 
The most economical and reliable units may well be larger than 20% 
of the peak load, particularly in the earlier years. After all, the 


sizing of peaking generation depends upon a number of factors, in- 


cluding size and characteristic of the load being serviced, the rate 


of load growth, and the number of units to be installed. 

Additionally, by requiring Edison's consent to resales to 
other customers, the tariff filing would seek to preclude a customer 
from selling power to another wholesale customer, or at least pro- 
vide Edison with control over the purchasing utilities which would 
compete with it for wholesale customers. With Edison and its 
municipal customers (such as Reading) interested in securing other 
municipal resale customers, this restrictive provision obviously has 
a highly anticompetitive effect. 

While the effects of unreasonably excessive rate provisions 
can somewhat be ameliorated by subsequent refund orders, the anti- 
competitive effects of these restrictive provisions can never be 
rectified. Once customers of Edison (such as the Towns here) forego 
the opportunity of participating in a large, low-cost gene rating unit, 
that opportunity can not be revived by subsequent Commission fiat 


(especially since the Commission has limited jurisdiction over nuclear 


<<iy/ 5 
and fossil-fuel plants). Similarly, once an Edison customer: has lost 
a potential long-term wholesale sale, that loss will continue for what 

16/ 
ordinarily is an extended contract period. 
Since these provisions of Edison's rate filing are contrary 


to public policy, if not unlawful, on their face, the Commission was 


bound to reject the filing. Having instead accepted the filing -- not- 


withstanding its finding that the tariff may contain provisions’ which 


are "unduly discriminatory, or preferential" -- the Commission, we 
submit, clearly committed reversible error. : 

2, The Edison Filing Violates the Commission's Regulations 

Section 301(a) of the Federal Power Act, 16 U.S. C. 825(a), 
provides that"... every. . . public utility shall make, Keep and 
preserve for such periods, such accounts, records of cost accounting 
procedures ... other records as the Commission may by mee and 
regulations prescribe as necessary or appropriate for purposes of 
the administration of this Act... ." 

In recognition of the importance of proper accounting Oren 
cedures particularly with reference to the discharge of its rate 
regulatory responsibilities, the Commission has provided that appli- 
cants for rate increases not only must file supporting financial data, 
10/ The holdings to the effect that the Commission must act = nip 
anticompetitive transactions in their incipiency would therefore appear 


particularly relevant here. See California v. FPC, supra, and City of 
Pittsburgh v. FPC, 99 U.S. App. D.C. 113, 237 F.2d 741 (1956). 
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but that data must be "in the form prescribed by the Commission's 
Uniform System of Accounts ...." 18 C.F.R535.13. Of the 
fifteen detailed statements which that regulation requires be sub- 


mitted with a rate filing, two relate to depreciation: 


, 


‘Statement E - Accumulated depreciation. 
A statement of the accumulated provision for depre- 


ciation by functional classification as of the beginning 
and end of the test period. 


za 
OO 


"Statement I - Depreciation expense. 

For the test period show depreciation expense by 

fanctional classification. The annual rates used in 

computing such expense and the method of determin- 

ing such depreciation rates should also be shown. ''17/ 

Thus,' an applicant for a rate increase must segregate its 
total accumulated depreciation account as to types of generation, 
transmission, distribution and general plant and must show the 


charges for depreciation expense by separate functions. Edison has 


failed to comply with these requirements and candidly conceded in its 


filing that ~*~... no breakdown between various kinds of property. has 


been made on the books of the Company” (Statement E, submitted with 
its rate filing}. 
The regulation also requires that the annual rates used in 
omputinge depreciation expense and method of determining deprecia- 
tien rates be shown. Edison failed to disclose either its annual 


NE 
17 These statements give effect to requirements of the Commission's 


Uniform System of Accounts Prescribed for Public Utilities and 
Licensees, 18 C.F.R. Ch. 1(C). Accounts Nos. 108 and 403. 
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depreciation rates or the method by which its rates were determined. 
All that is stated is that the amount of depreciation is believed by 
management to be sufficient to meet property write-offs at the end 
of its usual life.(Statement I, per Edison submission, ae 29, 1970) 
The aggregate lump-sum figures which Edison has submitted 
make it impossible to test the reasonableness of Edison's fecreee 
It transfers to all other parties the heavy burden of developing them- 
selves the functional allocations when all of the critical underlying 
data is under the control of Edison. Since depreciation expense and 
reserves have a pronounced effect on rate base, cost of services and 
many other calculations which go to make up the justification for a 
rate increase, the manner in which those reserves and ences are 
determined and allocated have a significant impact on Edison's rates 
to its wholesale customers. This problem is complicated by the fact 
that Edison is engaged in retail distribution as well as wholseats 
sales. In these circumstances it is imperative that there be a 
separation of depreciation reserves and expenses between the two 
classes of business in order to assure that the rates charged each 
includes only the appropriate allocation. Edison's customers are 
entitled to compliance with the Commission's rules especially where 


such is necessary if they are to be able to test the accuracy of the 


Company's claims. Edison's customers should not be placed under 
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the burden of having to rewrite the company's books in order to 
analyze the rate case. 

These are substantial matters. The reserve for depreciation 
amounts to nearly 30% of Edison's total rate base. Obviously, 
through the allowance for return and income taxes it has a major impactupon 
the cost of service ($55.0 million out of a claimed total of $186.9 
million, per Edison submission, Statement L). Again, depreciation 
expense is another major component of the cost of service ($18.7 
million, id). Absent compliance with the Commission's Regulations, 
Edison retains considerable discretionary leeway to allocate these 
items as best may serve the Company's objectives in a particular 
case. 

For these reasons, the Commission's failure to reject the 
Edison filing until it complied with the rules constitutes reversible 


error. 


3. Edison is Not Rendering a Public Utility Grade of Service 


The Commission erred in permitting Edison to put a 20% 


rate increase into effect notwithstanding the evidence that it has not, 
and will not for the forseeable future, render adequate service to 
its customers, The Towns, in a second motion to reject filed on 
April 22, 1970, documented in detail Edison's service inadequacies 


(R. 545-575). 
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Essentially, the motion was predicated on three grounds: 
(1) the fact that voltage reductions, on a system-wide basis, have 


| 
become frequent and substantial and appear to be on the increase; 


(2) Edison's own warnings to Reading, Wakefield and other municipal 
customers that it does not expect to provide reliable, uninterrupted 
service in the near future and is restricting the connection of new 
loads; and (3) Edison's failure to proceed with the construction of 

| 
its portion of transmission facilities needed to assure that Reading 
will be able to serve its winter 1970-71 requirements. 

The Commission did not find the Towns' service inadequacy 
contentions either baseless or insubstantial. Rather, ina separate 
order issued on June 26, 1970, it found (R. 741): 

"Good cause exists for granting the Municipalities' . 

request for an investigation into whether the quality | 

and adequacy of electric service rendered by Edison: 

may affect the lawful rates to be charged for such 

service . . . and to incorporate that issue into this 

consolidated proceeding as hereinafter ordered." 

In view of that finding the Commission could not permit : 
Edison to effectuate immediately a more than $2.7 million dollar 


assessment against customers it has failed properly to serve - 


certainly it could not sanction the increase unless the company were 


first to establish that added revenues are required to bring its ser- 


vice up to a public utility standard. Edison made no such contention 
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and its failure so to do is understandable: as already noted, Edison 
earned an 8.5% rate of return in 1969 (up from 8.1% in 1968) and in 
the twelve month period ending June 30, 1970 its earnings per share 
of common stock increased approximately 25% over earnings for the 
comparable period ending June 30, 1969 ($3.49 as compared to $2. 80). 


(p. 18, fn. 10, supra) 


a. Voltage Reductions are Substantial, Frequent 
and Increasing 


System voltage reductions have become substantial and fre- 
guent, and are on the increase. These reductions, as detailed to the 
Commission, occurred on 39 days during the year ending March 31, 

1970, for a total duration of 183.5 hours. There were 75 3/4 hours 
in which the reduction was 5%, and 107 3/4 hours of 2% reduction (R. 549). 

Their frequency is increasing. In March 1969, there were 

reductions on 3 days for a total duration of 7.5 hours; in March, 1970 


there were ll reduction days with 68.50 reduction hours. There were 


22 week days in March 1970 and on one-half of these days voltage - 


reductions were in effect. In 1969, there were no voltage reductions 
between March 10th and June 29th; in 1970 between March 13th and 
March 3lst reductions were experienced on 9 days for a total of 
almost 49 hours. 

These voltage reductions have significant adverse effects 


on the operation of customer equipment and appliances. Industrial 


- 43 - 
customers, particularly those utilizing precision equipment, are 


complaining. Moreover, the reductions signal the fact that reserves 


are inadequate, and therefore insufficient to protect against wide- 


spread service interruptions. March 1970 was mild, and March is 


a relatively low-load season. Yet reserves were insufficient to 
carry that load at design voltage; rather, having brought on all 


available reserves, power must still be rationed by reducing voltage. 
| 


During voltage reduction, there is little reserve left to protect the 


service. Should a major generating unit be lost for service during 


a period of reduced voltage, load shedding and blackouts will occur. 


b. Edison has itself Predicated Major Service 
Interruptions 


Edison officials are predicting major service interruptions 
during 1970. Reading and Wakefield have formally been notified by 


Edison that ''. . . the Company may be forced to interrupt electrical 


service to some of the communities under certain load and contingency 
18 

conditions. = Edison's letter-warning discloses that Reading and 

Wakefield are among 36 Soeannantties as to which "service interruptions 

in parts of and, in some cases all of the... Ree eitinalcan be 

expected" and point out that ''. . . the Company, where peranene! 

plans to refuse to connect new electric loads, and may find it 


necessary to ask large industrial customers to limit or curtail their 


18/ Boston Edison letter of March 19, 1970 to 36 Massachusetts 
communities (R. 566-567). 
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operations ..'."' Finally, it urges the communities ".. . to review 
your local procedures particularly with respect to essential munici- 
pal services." 


ce. Edison Has Failed to Proceed with the Construction 
of Transmission Facilities Needed to Assure 


Reading Adequate Service 

Reading's jeopardy is compounded by Edison's unwillingness 
to commit itself to a 115 kV interconnection which the parties had 
agreed upon for operation by November, 1969. Reading has invested 
or committed some $1.3 million, cleared the right-of-way to the 
delivery point near the town border, could have completed the 
connection in 1969, and expects to complete work by October 1970. 

Since 1966 Reading has been seeking a commitment from 
Edison to interconnect at 115 kV near its load center, and an agreement 
was finally reached on May 31, 1968 on the details of the 115kV service. 

Nevertheless, Edison had not begun construction at the time 


of the January, 1970 filing herein although the need for the inter- 


connection had become critical. As Edison phrased it in March, 1970 


{R. 427}: 


"Contrary to the claim of Reading and Wakefield that 
Edison knows that by November 1, 1970 Reading will 
be purchasing at 115 kv, the service date is neither 

known nor can be known and is, in fact, a matter of 
speculation." (emphasis added) 


As of today, Reading observes that Edison has begun construction but 
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has no assurance as to when the connection will be made. 


| 
4. The Inadequacy of the Commission's Response 


When first apprised, by Edison itself, of the serious service 


| 
problems the Chief of the Commission's Bureau of Power, at the 


request of its Chairman, advised Edison on April 6, 1970 (R. 639): 
"The Federal Power Commission has no particular 
jurisdiction in this case. We are vitally interested, how- 
ever, in the adequacy and reliability of electric setvice 
and are concerned about any problems which may | 
jeopardize the power supply. 


"I trust you will find it possible to proceed : 
expeditiously with some plan for meeting the summer 
loads in the western and northern portions of your system, 
and I will appreciate your keeping us informed currently 
of any further developments affecting this situation. "19/ 


At best that disclaimer of jurisdiction is incredulous for 


Edison's rate filing was actively pending before the Commission. 


Indeed, less than three weeks after that letter was sent the Commission 
permitted the filing to become effective with but a one day suspension. 


As noted, in its order of June 26, 1970, the Commission re- 


cognized the seriousness of the service problem and found that "Good 

cause exists for granting the Municipalities' request for an eesceee 

tion into whether the quality and adequacy of electric service rendered 

by Edison may affect the lawful rates to be charged for such, service... ." 


(R. 741). 


| 
19/ Attached as Exhibit F to Edison's response to the Towns! Motion to 
Reject the filing on grounds of service inadequacies. 
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It is commendable that the Commission finally recognized 
that it has a responsibility for service and the means by which to take 
action; it is lamentable that its response was so inadequate. 

The ultimate question is whether a utility, which already is 
earning a more than adequate rate of return, is to be permitted to 
inflate further its profits while its service is deteriorating. It was 
unfortunate enough that the Interstate Commerce Commission per- 
mitted passenger rates to increase while service was deteriorating. 
The problem is even more acute in the case of electric service 
for we are dealing with a commodity which is essential to the public 
health and welfare and for which the public may have no alternative 
upon which it can rely. 

In view of the foregoing, it was incumbent upon the Commis- 
sion to reject the Edison filing. Ata minimum, in light of the serious 
infirmities in'that submission, the Commission was obliged to explain 


in detail its justification for accepting the filing. Here, as in Moss v. 


CAB, et al, CESeA pp DAC. nee F.2d , No. 23, 627, 


July 9, 1970, the Commission "has determined rates and the record 
made in so doing is inadequate for judicial review." id. at Slip Opinion 
pe 18. Tobe sure, here the Commission has not finally determined 


rates. However, it has permitted the effectuation of a rate schedule 


af = 
which not only is in violation of its own regulations but also contains 
restrictive provisions which violate national antitrust policy and 


which will cause the municipal customers of Edison irreparable 


injury. Accordingly, the impact of its order is every bit as: 


immediate as a final rate determination. Since the Towns are 
entitled to judicial review of the Commission's refusal to reject the 
filing (See United Gas Pipeline Co. v. Mobile Gas Service Corp., 
supra, p. 25 } they and the court, are entitled to detailed findings. 
Factually, there was far greater justification for the action of the 
CAB in Moss than could be offered in support of the Commission's 
action here. In Moss v. CAB this Court expressed ee for the 
carriers alleged revenue deficiencies but concluded that "there is 
more to rate-making than providing carriers with sufficient revenue 
to meet their obligations to their creditors and to their Bocmoliars= sad 
id, at Slip Opinion p. 20. Here there is no suggestion -- ae could 
there be -- that Edison is in a revenue deficient position. 

In recent months this Court has underscored the need that 
agency action be based on detailed -- not conclusory -- findings. 
The Court made this very clear in Environmental Defense Fund v. 
Hardin, ___U.S.App. D.C. __, F.2d___, No. 23,813, 
May 28, 1970 (Slip Opinion p. ll): '". . . the basis for [the administra 


tive] decision should appear clearly on the record, not in conclusory 
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terms but in sufficient detail to permit prompt and effective review. " 


See also Medical Committee for Human Rights v. SEC, ___U.S. App. 
D.C.___, __—-F.2d___, No. 23,105, July 8, 1970 (Slip Opinion p. 42). 
The recent decision in Public Service Commission of New York v. FPC, 
___U.S.App. D. C.___, ___F.2d___, No. 23,446, June 29, 1970, is 
particularly instructive. Petitioner there challenged a Commission 
order authorizing the construction of facilities necessary to permit 

the transportation of natural gas from off-shore Louisiana to a 
petroleum refinery. It contended that such use would be an inferior 

one and prejudicial to the public which has a greater need for gas for 
residential heating purposes. The Commission declined to pass on 

the end-use question but did indicate its belief that whether or not it 
approved the facilities requested "gas from these reserves will 
continue to be transported to the Pascagoula refinery, " id. at Slip 


Opinion p. 5. This Court felt compelled to "remand this proceeding 


to the Federal Power Commission for a reconsideration and articulation 


of its views." id. at Slip Opinion p. 6. As the Court stated (ibid): 


"This court as the appellate tribunal is entitled to 
rely upon the expertise of the Federal Power Commission, 
and indeed is required to give proper weight to such 
expertise, but it is not entitled to rely blindly on such 
purported expertise. 


"In this particular proceeding the parties adversely 
affected by the Commission's decision, and seeking to 
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attack it, have been forced to base their attack on the 
failure of the Commission to consider certain important 
factors and the failure to specify the rationale back 
of the Commission's decision. Surely the parties © 
involved are entitled to a more explicit exposition of 
the rationale behind the Commission's decision than 
appears in the two opinions filed. The Commission's 
decision and the rationale supporting it may be entirely 
valid, but the Commission cannot take refuge in its | 
alleged expertise in this field, when it does not set | 
forth convincing reasons for its determination in 
sufficient detail to allow the validity of those reasons 
to be critically examined by the parties adversely ! 
affected and to allow this Court to pass on the ; 
reasonableness of the Commission's conclusions." | 
| 
The Commission's decision here is every bit as deficient. 
| 


In response to the Towns detailed motion to reject the Edison filing 


the Commission summarily states (in its order of April 29) that 


"Good cause exists to deny the motion filed by Reading and Wakefield 
on February 24, 1970, requesting the rejection of Edison's submittal 
of Rate S-l and to accept for filing Rate S-1." 

The Commission did not even mention the alleged Soe conmnene 
tive provisions, let alone explain why it would be pemniesibie to allow 
those restrictive clauses to eco effective, especially in view of 
their prejudicial impact to the Towns over the next several months. 
The Commission was similarly silent about Edison's failure to comply 


with applicable accounting rules, as it was about each of the 


infirmities detailed by the Towns in support of their motion. ' 
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Surely here, as in Medical Committee, supra, (Slip Opinion p. 6): 
“the parties involved are entitled to a more explicit exposition of the 
rationale behind the Commission's decision." Having failed to "set 
forth convincing reasons for its determination in sufficient detail to 
allow the validity of those reasons to be critically examined by the 
parties adversely affected and to allow this Court to pass on the 
reasonableness of the Commission's conclusions" the Commission's 


decision to accept the rate schedule must be set aside. 


I 
THE COMMISSION ABUSED ITS DISCRETION IN 
REFUSING TO SUSPEND THE EDISON RATE 
FILING FOR FIVE MONTHS AS AUTHORIZED BY 
THE FEDERAL POWER ACT 
The Commission compounded its error in accepting the Edison 


rate filing with its anticompetitive and other serious irregularities by 


suspending it for only one day notwithstanding its authority under 


Section 205 of the Federal Power Act to suspend rate filings for up 


to five months iand notwithstanding the Commission's traditional 
practice of suspending rate filing for that full period as a matter of 
course in the absence of special circumstances. That action, as the 
dissent of Commissioner Carver points out, is unpredecented. Even 
were this not the case, it plainly is inconsistent with the Commission's 


finding that: 
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"The proposed increased rates and charges 

contained in [the filing] have not been shown to be 

justified and may be unjust, unreasonable, unduly 

discriminatory, or preferential, or otherwise unlaw- 

ful under the Federal Power Act." (R. 587) 

At the outset we are compelled to respond to the Commission's 
statement that its refusal to suspend is not a reviewable es 
Concedely whether, and for how long, a rate filing is to be suspended 
calls, in the first instance, for the exercise of Commission discre- 
tion. But it also follows that the exercise of that averse is in no 
sense invulnerable to judicial review. This is particularly'so here 
since there can be no question but that the Commission's refusal to 
suspend for the full statutory period has an immediate and direct 
adverse impact upon the Towns. See Amarillo-Borger Express ve 
United States, 138 F. Supp. 411 (N.D. Tex., 1956) (Three Judge), 
vacated as moot, 352 U. S. 1028 (1957); Long Island Railroad Co. v. 
United States, 140 F. Supp. 823 (E.D. N.Y., 1956) (Three Judge); 


Dixie Carriers, Inc. v. United States, 143 F.Supp. 844 (S.D. Tex., 


1956) (Three Judge) vacated as moot, 355 U. S. 179 (1958); Seatrain 


Lines, Inc. v. United States, 168 F.Supp. 819 (S.D. N.Y¥., 1958) 


20/ In a footnote to its Order of May 26 denying the Joint Motion 
for an Emergency Amendment, the Commission states: "Our 
suspension order is not an appealable order under Section 313 of the 
Federal Power Act." 


21/ 


(Three Judge). 

Each of those cases involved the initial suspension of a rate 
filing by the Interstate Commerce Commission followed by the 
. dissolution of the suspension on reconsideration upon the ICC find- 
ing, without amplification, that "good cause" had been shown there- 
for. In each case the ICC argued that it had unreviewable discretion. 
In each case the three judge court disagreed. 

There is little distinction between intervention by a court 
to overturn a regulatory commission's decision to cut short ‘a 
suspension period and action by the court to overturn a commission's 
refusal to suspend for the appropriate period. 

It is interestingsthat in each of those cases the suspension 
was sought by ‘a competing carrier who allegedly was being injured 
by discriminatorily low rates. It would appear to follow a fortiori 
that similar protection should be available to a customer-competitor 
who is being denied the benefit of the full statutory suspension 


21/ FPC v. Metropolitan Edison Co., 304 U. S. 375 (1938) and Shell 
Oil Co. v. FPC, 334 F. 2d 1002 (3rd Cir. 1964) (miscited by the 


Commission as Humble Oil & Refining Co. v. FPC) cited by the 
Commission in its Order of June 26, 1970, are not to the contrary. 
The former holds that the denial of an application for rehearing 
(which we have in the instant case) is a condition precedent to judi- 
cial review (the Commission had ordered a general investigation into 
the Petitioner's corporate structure but its order had no immediate 
effect on Petitioner and indeed need not ever have had such an effect) 
and the latter holds that the acceptance by the Commission of a rate 
filing subject to suspension does not preclude a subsequent determina- 
tion that the filing should not be accepted. 


Sok 


and the ability to compete because of increased rates and restrictive 
22 | : 
provisions thus made effective prematurely. As Amarillo-Borger 


(138 F.Supp. at 415, fn. 9) and Dixie Carriers (143 F. Supp. at 851, 
fn. 12) make clear, persons aggrieved by a rate filing, that is those 
who suffer adverse financial effects, have standing to challenge the 


regulatory agencies refusal to continue the suspension for the 
23/ 
appropriate period. 


22/ Also, we must not ignore the fact that as a result of the Edison 
filing, the rates to consumers purchasing from the Towns will 
correspondingly be increased. If anything is clear, it is that the 
Commission's primary responsibility is to protect such consumers 
fully from possibly unwarranted rate increases. See Atlantic 
Refining Co. v. Public Service Comm'n of New York, supra, and 
FPC v. Hunt, 376 U. S. 515, 524-525 (1964). See also FPC v. 
Sierra Pacific Power Co., 350 U. S. 348, 351 (1956) which emphasizes 
that decisions construing the Commission's responsibility under the 
Natural Gas Act apply with no less force to its obligations under the 
Federal Power Act. 


23/ Arrow Transportation Co. v. Southern Ry, 372 U. S. 658 (1963) 
is not to the contrary. There the Supreme Court simply held that 


the courts did not have the authority to extend the statutory suspension 


period. Luckenbach Steamship co. v. United States, 179 F. Supp. 
605 (D. Del., 1959); Bison Steamship Co. v. United States, 182 F. Supp. 


63 (N.D. Ohio, 1960); and National Industrial Traffic League v. United 
States, 287 F. Supp. 129 (D.D.C., 1968) are distinguishable for each 


involved instances where the ICC declined to grant any suspension 

and the Court in Oscar Mayer & Co. v. United States, 268 F. Supp. 977 
(W.D. Wisc., 1967), although in seeming conflict with the Amarillo- 
Borger line of cases, was impressed that there had been a failure to 
exhaust administrative remedies. Of critical significance, however, 
is that the Supreme Court in Arrow noted the Amarillo-Borger line of 
cases without any suggestion of disapproval. 
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To be'sure, as noted, the determination of whether, and 
for how long, a rate filing is to be suspended calls for the exercise 
of discretion. But it is equally the case that there are degrees of 
discretion and the mere fact that an agency has discretion does not 
mean that its exercise "is . . . thereby placed beyond judicial 
review. Environmental Defense Fund, Inc. v. Hardin, supra, 
Slip Opinion p. 8. Rather, before judicial review is cut-off it 
must be clear that Congress so intended. See Medical Committee 
for Human Rights v. SEC, supra, Slip Opinion pp. ll, 24-25. No 
such showing can be made here. 

That the Commission in fact abused its discretion in re- 
fusing to suspend for five months is easily demonstrated. In 
challenging the filing and requesting, at a minimum, the full five 
month statutory suspension, the Towns detailed not only the 
restrictive and'anticompetitive aspects of the tariff, the failure to 


comply with accounting requirements and the inadequate service that 


Edison has been and is continuing to render, but several additional 


objectionable features of the filing including Edison's failure to make 
the required revenue comparisons between proposed and superseded 
rates, ambiguities confusing the applicability of the tariff, failure to 
file the most recently available financial data and the utilization of 


a stale test year. 
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Reading is particularly prejudiced by the filing. It es 
committed itself to the purchase and installation of approximately 
$1, 300, 000 in facilities which, with Edison's cooperation, could 
have been completed and in service well within the 5-month 
suspension period. Nonetheless, without suspension larger than 
one day, Reading must pay the 13.8 kV surcharge until such time 


as Edison is willing to make the connection. 


Notwithstanding all of this, the Commission suspended 


for but one day. It is important to note that in so doing the 
Commission, without explanation, failed to adhere to its long - 
standing consistent practice. In Yucca Petroleum Co., 29 F.P. Cc. 
211 (1963) the movant requested (29 F.P.C. at 212): : 


", , .that the suspension period for its proposed rate be 
limited to one day. In support thereof, Yucca states 
that as a contractual matter the rate increase was 

to become effective December 10, 1961 and that 

another producer selling gas pursuant to the same 
contract has been collecting the same increase in rate, 
subject to refund, under another rate schedule since 
May 1, 1962. 


"In our view, a lesser suspension period than 
the five month suspension period permitted under Section 
4(e) of the Natural Gas Act should not be authorized | 
except in those instances when strong equitable con- 
siderations dictate that a shortened suspension period 
is warranted. Such considerations are not involved | 
here. The mere fact that Yucca under its contract | 
could have filed for the subject rate increase at an 
earlier date, but failed to do so, does not warrant a 
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shortening of the suspension period herein. Nor does 

the fact that another producer selling gas pursuant to 

the same contract took the necessary steps to place 

the same rate increase in effect subject to refund at 

an earlier date provide sufficient justification for a 

shortened suspension period." 

The principle of Yucca Petroleum has consistently been 
followed and applied in numerous cases virtually simultaneously with 
the Commission action here. In an order issued on May 28, 1970 the 
Commission denied a request for a one day suspension stating: ''We 
are of the view that good cause has not been shown for the limited 
suspension requested by Algonquin. "’ (Algonquin Gas Transmission Co., 
Docket No. RP70-30). On February 19, 1970 the Commission 
suspended for five months an electric company's increase of $819, 000 
to twelve municipal customers (Union Electric Co., Docket No. E-7525); 
on July 21, 1970\it did the same with respect to a $312, 410 (or 9.1%) 


increase to ten municipalities (Wisconsin Electric Co., Docket No. 


E-7546); on August 5, 1970 it followed its customary five-month 


suspension practice with respect toa producer's $768 increase to a 


major natural gas pipeline company (Coline Oil Corp., Docket No. 


RI 71-89); and on August 14, 1970 it suspended a modification of fuel 


adjustment clause for the five months (New England Power Co., 


Docket No. E-7541). The latter is significant for there was a need 


to determine the legality of the clause as soon as possible. Hence, 
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the Commission ordered "a formal hearing at the earliest possible 
time to attempt to reach a decision before the suspension period" 
expires (Docket No. E-7541, Order, p. 2.). Orderly process would 


seem to mandate the same course of action here especially since 


the same question of the legality of Edison's fuel adjustment clause 


is here in issue. 
It is apparent that Edison did not meet the burden of 


establishing "that good cause [supports] the limited suspension. . ."” 


Algonquin Gas Transmission, supra. Certainly, the Commission 


made no effort to detail what "strong equitable considerations 
dictate that a shortened suspension period is warranted." In his 
initial dissent, Commissioner Carver summarized the equities 
as follows (R. 593): 


"Any ‘irretrievable loss' that might result from 
suspension for five months should be put in realistic 
perspective. Over the maximum suspension period, 
the increase sought by Boston Edison represents 
about six-tenths of one per cent of its total annual 
revenues from the sale of electricity. By contract, | 
the interim cost increase to its five municipal 
customers would exceed 5.5% of their total annual 
electric utility operating income. Any risk of 
uncertainty would thus work much harsher conse- 
quences upon the customer than the rate increase 
applicant." 


Even beyond those immediate effects the refusal to suspend 


for the appropriate statutory period will result in long-term losses 
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and inequities to the municipals. First, and foremost, as we have 
detailed, supra'pp. 31-37 » a direct result of the immediate 
effectuation of the rate provisions will be to prejudice the 
municipals' ability to participate in the Vermont and Maine Yankee 
nuclear generating plants, and to purchase a share of the output of 


the Northfield Mountain pumped-hydro project or the New Brunswick 


project involving power importation from Canada -- a plain violation 


of this Court's holdings. Had the anticompetitive restrictions been 
stayed for the routine five month period the municipals would have 
been cleared, in the interim, to arrange for alternative, lower-cost 
sources of supply for a portion of their needs. All of this was 
frustrated by the one day suspension. 

Second, if a five month suspension had been directed it is 
possible that the municipals (principally Reading) could have utilized 
that period to work out their transmission difficulties with Edison -- 
difficulties thatinot only have a direct economic bearing, but 
threatened reliability of service as well. 

Third,’ on the question of adequacy of service, it must be 
recognized thatithe five month suspension would have carried all 
parties past the crucial summer months during which period Edison's 


service, by its own admission, will be inadequate and unreliable. 
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Instead, the Commission chose to make the municipalities pay a 
premium for those inadequacies. 

Moreover, the Commission could have conditioned its order 
on elimination of the service deficiencies, thereby serving notice 
that it is acting decisively to prevent the deterioration of electric 
service which is spreading throughout the country. 

It follows, therefore, that the Commission abused its 
discretion in declining to suspend for the statutory five month period. 
The situation here is closely parallel to that in Amarillo-Borger and 
Dixie Carrier. There the ICC, once having decided to suspend a 
rate filing, failed to give legally sufficient justification for shorten- 
ing the period. Here the Commission, having found that suspension 
is required in the public interest, has failed to give a legally 
sufficient justification for its failure to afford the Towns the pro- 


tection of the five month suspension period provided for in Section 


205(e). To be sure the Commission apparently was impressed by the 


thought that postponement of the increased rates would cause Edison 
to suffer an irretrievable loss but in view of Edison's 8.5% rate of 
return over-all the conclusion defies logic. All that would happen is 
that the amount of its excessive profit would be reduced. 


The Court in Hope Natural Gas Co. v. FPC, 196 F.2d 803 


(4th Cir. 1952), rejected an effort to have an approved rate made 
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effective from the beginning of the suspension period. According 


to the Fourth Circuit, Congress recognized that the regulated 
company would suffer a loss of revenues during the suspension 
period. The answer, said the Court (196 F.2d at 806): 

” . ./is that Congress made express provision for 

the refund of the excess portion of rates collected 

after the expiration of the suspension period but 

made no provision whatsoever for collecting any 

additional amount for the period of suspension.” 

The Commission also considered that any excess revenues 
would be ultimately refunded -- as a reason for not suspending for 
five months. However, the Supreme Court repeatedly has dispelled 
any illusion that refunds are adequate to protect the overcharged 
customer. As the Court said in FPC v. Tennessee Gas Trans- 
mission Co., supra, (371 U.S. at 154-155) and reiterated in FPC v. 
Hunt, supra, (376 U. S. at 524-525): 

"True, the exaction would have been subject to refund, 

but experience has shown this to be somewhat illusory 

in view of the trickling down process necessary to be 

followed, the incidental cost of which is often borne by 

the consumer, and in view of the transient nature of our 

society which often prevents refunds from reaching those 

to whom they are due.” 

If the refund authority were adequate to protect these interests 


all rate increases would be suspended for only one day. The Commission 


routinely suspends electric and pipeline rate increases for five months 
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precisely because it recognizes that refunds are inadequate to afford 
the consumer protection intended by Congress when it gave the 
Commission the authority to suspend for five months. The 
Commission does not disclose what unique factor operates to give 
Edison the special advantage of a one-day suspension. 

Here, not only will the usual consumer prejudice apply, but 
the Towns will be subjected to what the Commission has character- 
ized as possibly "unduly discriminatory" rate provisions prejudicing 
their ability to compete with Edison for industrial and resale’ 
customers. Moreover, we are not dealing with a mere increase in 
rates. As Commissioner Carver pointed out in his April 29 dissent 
(R. 593): 

"Apart from Commission practice, a conceivable 

case for short-term suspension might existif the | 

filed rates merely related rate of return to increased 

production and delivery costs. That is not the case | 

here; Boston Edison's proposed Rate S-1 incorporates 

fundamental changes in rate design and conditions of 

service. It is by no means apparent that they have — 

such prima facie validity as to presage ultimate 

approval," 


That fundamental change in rate design necessitates ‘com- 


parable changes in the rate schedules of Edison's customers i-- a fact 


which in and of itself necessitates suspension for the full five month 


period. Complex rate redesign cannot be accomplished in a matter 


of days. 
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In no sense can it be said that the "equitable considerations 
dictate that a shortened suspension period is warranted." It is 
impossible to balance the equities without reaching the conclusion 
that the Commission abused its discretion in ignoring its consistent 
administrative practice and declining to suspend for the statutory 
five month period. Certainly where, as here, the Commission de- 
parted from a consistent administrative practice which has in effect 
become a gloss on the Federal Power Act, it was incumbent upon it 
to give cogent reasons for its departure and its failure to do so 
constitutes reversible error. For, in the words of the Supreme 
Court as recently quoted by this Court, "The Commission has not 
adequately explained its departure from prior norms and has not 
sufficiently spelled out the legal basis of its decision."' Secretary 
of Agriculture v. United States, 347 U. S. 645, 652-3 (1954) quoted in 
FITC v. Crowther, etal., ._—U.S. App. D.C. , _ F2d_ i, 


Nos. 23924 and 23, 927, June 25, 1970 (Slip Opinion p. 7). In view 


of this failure the Commission's refusal to suspend for five months 


must be set aside. 
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THE COMMISSION COMMITTED REVERSIBLE 
ERROR IN PERMITTING THE RATE FILING TO’ 
BECOME EFFECTIVE IN CONTRAVENTION OF! 
THE SIXTY-DAY NOTICE REQUIREMENT 


Section 205(d) of the Act prohibits changes in rate schedules, 


“unless the Commission otherwise orders... except after thirty 
days' notice to the Commission and to the public." Constecing 
identical language in the Natural Gas Act, the Court in Pan iaeerican 
Petroleum Corp. v. FPC, 287 F.2d 469, 472 (10th Cir. 1961) found 
these words ''compel[{led] the conclusion that the 30-day notice period 
is a minimum procedural requirement imposed upon petitioner 
rather than a limitation set upon the Commission powers," 

The Commission, which under Section 309 has wide authority 
to prescribe such rules and regulations as it may find necessary (see 
Niagra Mohawk Power Corp. v. FPC, 126U. S. App. D.C. 376, 379 
F.2d 153 (1967)), has provided that “if the rate schedule provides for 
an increased rate, then 60 days prior to the date that such changed 
rate is to become effective the filing public utility shall submit” the 
required supporting documentation, 18 C.F.R. 35. 13(6)(4)4). 

In its Order of April 29, 1970, the Commission finds that 
Edison had not submitted a complete filing until March 30, 1970 (R. 581). 
"At that time, " the Commission continued, "Edison requested that Rate 


S-1 be made effective 30 days after completion of filing, i.e. . 
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April 30, 1970.'" The Commission, without mention of its 60-day 
regulation, acquiesced. 

Subsequently, when the regulation was brought to its attention, 
the Commission construed Edison's request as "a request for waiver 
of our 60-day notice provision under the Regulations.” 

The fact is, however, that Edison never requested a waiver of 
the regulations -- and therefore never adduced any justification for a 
waiver -- and the Commission, at least until apprised of the need to 
be inventive, never thought that it was granting one. This point is 
made clear in Commissioner Carver's May 26 dissent (R. 712): 

"It is clear beyond doubt that the Commission could have 

waived|the time requirements involved, but I think the 

plain fact is that it did not. Waiver of a regulation 

having the effect of law is not a matter to be taken 

lightly: to me, it requires a conscious, affirmative and 

specific intent and action thereon. The fact is that 

Section 35.13 (b)(4)(i) of the Regulations played no part 

in the consideration of this matter. A waiver may not be 

constructed out of an action which merely ignores the 


regulation." 


The Commission's failure to abide by its own regulations -- 


or to explain with detailed findings its refusal to do so -- constitutes 


reversible error. See Amarillo-Borger Express v. United States, 


supra; Environmental Defense Fund, Inc., v. Hardin, supra. 
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CONCLUSION 


For the foregoing reasons this proceeding should be re- 


manded to the Commission with instructions that it refuse to accept 
the Edison rate filing. Ata minimum, the Commission should be 
directed to suspend that filing for the statutory five month period. 


Respectfully submitted, 


orge Spiegel 

ames F. Fairman, Jr. 
2600 Virginia Avenue, N. W. 
Washington, D. C. 20037 
Attorneys for Petitioners 


September 2, 1970 
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SUPPLEMENT A 


Commission Order Denying Motion to Reject Submission of Rate 
Change, dated April 29, 1970. [R-580 - R-593] 
Commission Order Denying Joint Motion for Emergency Amendment 
of Order, dated May 26, 1970. [R-709 - R-712] 
Commission Order Accepting Tendered Document, Treating it as 
Motion for Reconsideration and Denying that Motion, 
dated June 26, 1970. [R-735 - R-737] 
Commission Order Granting Motion in Part, Denying Motion in Part, 


and Incorporating Limited Issue of Service Quality and 


Adequacy into Consolidated Proceeding, dated June 26, 1970. 


[R-738 - R-742] 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: John N. Nassikas, Chairman; 
Lawrence J. O'Connor, Jr., Carl E. Bagge, 
and John A. Carver, Jr. 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 
Complainants, 
Ve 
Boston Edison Company, 
Respondent 


Docket No. E-7400 


Docket No. E-7517 


) 
) 
) 
) 
) 
) 
Norwood Municipal Light Department, ) 
Norwood, Massachusetts, ) 
Complainant, ) 
Vv. ) 
Boston Edison Company, ) 
Respondent ) 
) Docket Nos. E-7485 

and E-7533 


Boston Edison Company 


ORDER DENYING MOTION TO REJECT SUBMISSION 
OF RATE CHANGE, SUSPENDING PROPOSED CHANGE 
IN RATE SCHEDULES, INSTITUTING INVESTIGATION, | 
CONSOLIDATING PROCEEDING, PROVIDING FOR 
HEARING, AND GRANTING MOTION TO WITHDRAW 
MOTION TO REVIEW BOSTON EDISON COMPANY'S SERVICE 


(Issued April 29, 1970) 


This order denies a motion to reject proposed change in 
rates schedules, suspends for one day proposed rate 
schedule changes, institutes investigation of rates, charges, 
terms and conditions of jurisdictional rate schedules, pro- 
vides for hearing, consolidates proceedings for purposes of 
hearing and decision, and grants 4 motion to withdraw a 
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Docket Nos. E-7400, E-7517, E-7485 
and E-7533 
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previously filed motion requesting review of electric service 
rendered by a public utility. 


Boston Edison Company (Edison), a public utility subject 
to the jurisdiction of this Commission, on January 29, 1970, 
tendered for filing its rate schedule, General Service For 
Resale, consisting of (1) general terms and conditions, 
(2) rate for all requirements service, and (3) definition 
and special conditions of all requirements service. 1/ In 
its tender, Edison stated that Rate S-1 was to supersede its 
Wholesale Electric Utility Rate M (Rate M) and to supersede 
its submission on March 11, 1968, of High-Tension Wholesale 
Municipal Utility Rate N-1, General Terms and Conditions for 
Sales for Resale, Miscellaneous Charges Nos. 1 and 2 (Rate 
N-1). Edison requested that Rate S-1 be made effective 
April 1, 1970. However, Edison's tender was deficient under 
our Regulations! and was not completed until March 30, 1970. 
At that time, Edison requested that Rate S-1 be made effective 
30 days after completion of filing, i.e., April 30, 1970. By 
its Rate S-1 filing, Edison proposes to increase its annual 
billings by approximately $2,733,000 or 15.7% based upon the 
12 month period immediately following the proposed effective 
date. 


In support of its filing, Edison states that the continu- 
ing inflation of costs has made it necessary to increase its 
charges under Rate M and the proposed Rate N-1. Additionally, 
Edison asserts that Rate S-1 is designed to distribute its costs 
of service more equitably between resale customers and ultimate 
consumers and to provide revenues commensurate with its require- 
ments and responsibilities. Edison further states that the new 
rate schedule is designed to eliminate to some extent the objec- 
tions raised by some of its customers to its proposed Rate N-1. 


1/ The tender is designated in Appendix A attached hereto 
and is the subject of the proceeding in Docket No. E-7533. 
For brevity, this filing shall be referred to as "Rate S-1" 
throughout this order. 
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Protests and objections to Rate S-1 were filed by Boston 
Gas Company (Boston Gas) and the Towns of Concord, Norwood, 
Wellesley, Reading, and Wakefield, Massachusetts. 2/ In 
general, the protesting customers request suspension and in- 
vestigation of Rate S-1 and question certain items in the 
cost study submitted by Edison including, among other things, 
the use of an 8% rate of return, 10% Federal income tax sur- 
charge, allocation of costs between wholesale and retail cus- 
tomers and the inclusion of a fuel clause. Additionally, the 
minicipal customers question the validity of the proposed 
general terms and conditions for resale service and the defini- 
tion and conditions of all-requirements service alleging that 
the notice requirement on installing generating equipment or 
purchasing from other sources is unduly restrictive. Further, 
the mmicipal customers contend that the proposed increase in 
charges to them cannot be absorbed and will have to be passed 
on to their retail customers. 


On February 24, 1970, the Towns of Reading and Wakefield 
filed a motion requesting rejection of Rate S-1 on the basis 
of the initial incompleteness of Edison's filing under our 
Regulations. On March 6, 1970, Edison filed its answer in 
opposition to that motion asserting that it had complied with 
our Regulations. As noted above, Edison's filing at first 
was deficient, but was completed on March 30, 1970. Thus, we 
will deny the motion to reject. 


Edison's contentions in support of its filing and the pro- 
test of its customers raise questions which can best be resolved 
through a public hearing. Thus, we are ordering a hearing to 
resolve those questions and we shall suspend for one day ~ 
the rate schedule filing in Docket No. E-7533 in accordance with 
Section 205(d) of the Federal Power Act. ; 


2/7 New England Power Company stated that the new rate should 


be permitted to go into effect without suspension reserving 
its right, however, to participate in any future proceedings 
if formal investigation is ordered by the Commission. 
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Rate N-1 was submitted for filing by Edison on March ll, 
1968, for 115 kv service to its five mmicipal wholesale 
customers. 3/ At present, Edison's only wholesale rate 
applicable to 115 kv service is its Rate M, under which Edison 
presently provides 13.8 kv service to its wholesale customers 
as well as 115 kv service to part of the requirements of 
New England Power Company. 4/ 


The proceeding in Docket No. E-7400 involves a filing by 
the Municipal Light Boards of the Towns of Reading and Wake- 
field, Massachusetts, on March 13, 1968, of an application 
and complaint against Edison, their supplier of power. Con- 
plainants request an interconnection order under Section 202(b) 
and 202(c) 5/ of the Act, assertion of Commission jurisdiction 
over Edison's rates and charges for sales of energy to the 


3/ That submittal is designated as follows: 


Customer Designation 
Concord, Massachusetts Rate Schedule FPC No. 
Norwood, Massachusetts Rate Schedule FPC No. 


Reading, Massachusetts Rate Schedule FPC No. 
Wakefield, Massachusetts Rate Schedule FPC No. 
Wellesley, Massachusetts Rate Schedule FPC No. 


With that submittal, Edison notified the Comnission that it 
was withdrawing Rate N and that Rate N-1 was submitted in 
lieu thereof. Rate N was submitted for filing on December 21, 
1967, and has not been formally acted upon by the Commission. 


Rate M service is rendered to municipals under Edison's Rate 
Schedule! FPC Nos. 13 through 17; to New England Power Com- 
pany under Rate Schedule FPC No. 10; and to Boston Gas Com- 
pany under Rate Schedule FPC No. 3. 


The issue raised by the request for interconnection under 
Section 202(c) was resolved by the parties in the manner 
set forth in Complainants’ letter af November 26, 1968, to 
the Secretary of this Commission. 
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Towns 6/, and an investigation into Edison's rates, charges, 
classifications, practices, efficiencies, regulations, rules, 
contracts, and services under Rate M and the proposed Rate N-1. 


Several conferences were held between the parties and 
our staff before the filing of Edison's answer to the complaint. 
No settlement was reached on the rate level of the present 
13.8 kv and proposed 115 kv service nor on the terms and con- 
dition of service. However, it was agreed that Reading would 
apply for, and Edison would arrange for, a 115 kv interconnec- 
tion at a point mutually agreed upon. The application has 
been filed by Reading and accepted by Edison. It is anticipated 
that 115 kv service to Reading will commence by November, 1970. 


The complaint requests an investigation into the lawful- 
ness of Rate M and Rate N-1. Complainants allege that Edison's 
rates are unreasonable due to, among other things, excessively 
high administrative and general expenses, as well as the incurr- 
ence of excessive costs allegedly due to imprudent operation of 
obsolete plants. They also object to numerous terms and) condi- 
tions in those rate schedules including, among other things, 
Edison's alleged distinction between municipally-owned and 
investor-owned distributors, restraints on their purchase and 
resale of energy, removal of the fuel adjustment clause,) and 
imposition of certain Miscellaneous Charges. 


Edison, in its answer, asserts that its rate level and 
the terms and conditions for 115 kv service are just, reasonable 
and lawful. Edison further states that any investigation or 
hearing on its wholesale rates should be deferred until actual 
experience has been obtained on 115 kv service to Reading. -We 
disagree. Several of the terms and conditions opposed by these 
Complainants relate to the conditions under which 115 kv, service 
is to be made available. Accordingly, any delay in ascertaining 


6/ Edison, in its answer to the complaint, stated that it 


will not contest this Commission's jurisdiction over 
its sales to the Towns. 
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the proper terms and conditions of 115 kv service (whether 
under Rate M, N-1, S-1, or any deviation from those rate 
schedules} would be both unwarranted and unreasonable. 


The proceeding in Docket No. E-7517 involves a complaint 
filed on December 23, 1969, by the Norwood Municipal Light 
Department, Town of Norwood, Massachusetts. In that complaint, 
Norwood requests the Commission to institute a formal investiga- 
tion into Edison's jurisdictional rates, charges, classifications, 
practices, and services for 115 kv service and to fix the same. 
Additionally, Norwood requests the Commission to order Edison 
to account for amounts collected under that service and to refund 
any portion found unjustified with interest. 


In support of its complaint, Norwood states that it has 
entered into an agreement with Edison for 115 kv service and has 
sold bonds in the amount of $2,300,000, solicited bids, and 
executed contracts for construction of its portion of the facili- 
ties necessary for making the interconnection. Norwood states 
that under the normal course of events it would have its 115 kv 
facilities ready by May of 1971, but, as Edison has ‘mown for 
sone time, the existing 13.8 kv facilities are inad uate to 
meet Norwood's anticipated peaks for the summer of 19,0. Nor- 
wood states that Edison asserted that installation of additional 
13.8 kv facilities to meet the anticipated load was too expens- 
ive and insisted that Norwood should meet those requirements by 
early construction of the new 115 kv line. Based on an under- 
standing that Edison would provide it with a 115 kv transformer, 
Norwood agreed to an early construction date of its 115 kv lines. 
However, under this arrangement, Edison seeks to charge its 
Rate M rates for this service, but Norwood wants service under 
Rate N-1, which Edison would agree to if Norwood would rent two 
115 kv transformers from it. Norwood states that, under Edison's 
proposal to rent transformers, it will lose the savings of Rate 
N-1 despite its substantial investment in the early construction 
of those lines and the savings to Edison by this early construc- 
tion. Additionally, Norwood alleges that certain terms and pro- 
visions of Rate N-1 are unjust and unreasonable as to it. 
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On February 16, 1970, Edison filed its answer to Norwood's 
complaint stating that its proposed Rate N-1 was submitted to 
this Commission but was not accepted for filing and has not 
become effective. Edison further states that, on January 29, 
1970, Edison withdrew Rate N-1 when it filed its proposed 
Rate S-1 amending Rate M. Edison states that Rate S-1 is now 
applicable to all of its total requirements wholesale for re- 
sale customers and contains provisions for both high and low 
tension service. Edison further denies responsibility for the 
delay by Norwood in obtaining 115 kv transformer for its 115 kv 
service. Thus, Edison asserts that, under its proposal to let 
Norwood use its transformer, it will in essence be rendering 
low tension service for which it must be properly compensated 
until Norwood's facilities will be ready in May, 1971. Edison 
further denies that it realizes any savings on Norwood's early 
construction of these facilities and denies that it insisted 
on such early construction. ; 


The complaints and answers filed in Docket Nos. E-7400 
and E-7517 raise questions of fact and law which can best be 
resolved by an investigation and a full public hearir. 3 wherein 
all parties may produce witnesses and adduce evidence on the 
record before an Examiner of this Commission. Accordingly, we 
are ordering investigations and hearings on those complaints. 


In Docket No. E-7485, Edison tendered for filing a notice 
of termination of an agreement between it and Boston Gas which 
was suspended and a hearing ordered thereon by our order issued 
March 27, 1970. The proposed notice of termination seeks to 
eliminate the special provisions of Rate M that was applied to 
Boston Gas. By its elimination, Boston Gas will receive 
service under Rate M unmodified or Rate S-1, when that rate be- 
comes effective. Boston Gas, however, has challenged the valid- 
ity of Edison's filing of both the notice of termination in 
Docket No. E-7485 and Rate S-1 in Docket No. E-7533. 


The complaints filed in Docket Nos. E-7400 and E-7517, the 
suspension proceeding in Docket No. E-7485, and the filing in 
Docket No. E-7533 contain common questions of law and fact that 
can best be resolved in a consolidated hearing. Accordingly, 
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we are consolidating the proceedings in Docket Nos. E-7400, 
E-7517, E-7485, and E-7533 for purposes of hearing and decision. 


In the consolidated proceeding, the Examiner should permit 
evidence and legal argument on the issue of the status of Rate 
N-1. In its Rate S-1 filing, Edison stated that Rate N-1 was 
thereby superseded. In its answer to Norwood's complaint, Edison 
stated that its Rate N-1 submittal was withdrawn by its Rate 
S-1 filing. On the other hand, Norwood and Reading have filed 
for high-tension service under Rate N-1 and have issued bonds 
on that basis. Rate N-l is a lower rate than Rate M, 
and, consequently, Rate N-1, if effective, may be relevant to 
contentions involving refunds, if any, which might be ordered. 
Thus the issue of the status of Rate N-1 should be probed and 
a decision rendered thereon. 


On March 27, 1970, Reading and Wakefield filed a motion 
requesting this Commission to investigate the alleged deteriora- 
tion of electric service supplied by Edison. On March 31, 1970, 
those Towns filed a motion to withdraw their motion of March 27, 
1970, without prejudice to their refiling a revised motion. We 
shall grant the motion to withdraw. On April 22, 1970, Reading 
and Wakefield filed a revised motion to reject the proffered 
rate submittal restating the general position of the municipal- 
ities. We do not reject Edison's filing. To the extent that 
the metion seeks other relief, it will be considered by the 
Commission following opportunity for answer by Edison. 


The Commission further finds: 


(1) Good cause exists to deny the motion filed by Reading 
and Wakefield on February 24, 1970, requesting rejection of 
Edison's submittal of Rate S-1 and to accept for filing Rate S-l. 


(2) The proposed increased rates and charges contained in 
Rate S-1 have not been shown to be justified and may be unjust, 
unreasonable, unduly discriminatory, or preferential, or other- 
wise unlawful under the Federal Power Act. 
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(3) It is necessary and appropriate for the purposes of 
the Federal Power Act, particularly Sections 205, 206, 301, 307, 
308 and 309 thereof, that the Commission enter upon a hearing 
concerning the lawfulness of the rates and charges and other 
provisions contained in Edison's proposed Rate S-1 and that 
Rate S-1 be suspended and the use thereof deferred as herein- 
after ordered. 


(4) It is necessary and appropriate for the purposes of 
the Federal Power Act to enter upon an investigation of the 
issues raised in the complaints filed by Reading and Wakefield 
in Docket No. E-7400 and by Norwood in Docket No. E-7517 and 
the answers to those complaints. 


(5) Good cause exists for consolidating the proceedings 
in Docket Nos. E-7400, E-7517, E-7485, and E-7533 for purposes 
of hearing and decision. 


(6) Good cause exists for granting the motion by Reading 
and Wakefield to withdraw without prejudice a previously filed 
motion seeking an investigation into the alleged deterioration 
of electric service supplied by Edison. 


The Commission orders: 


(A) The motion to reject Edison's submittal of Rate S-1 
is hereby denied and Rate S-1 is hereby accepted for filing. 


(B) An investigation is hereby ordered into the issues 
raised by the complaints and answers filed in Docket Nos. E-7409 
and E-7517. 3 


(C) The proceedings in Docket Nos. E-7400, E-7517, E-7485, 
and E-7533 are hereby consolidated for purposes of hearing and 
decision. 


(D) Pursuant to the authority contained in and subject to 
the jurisdiction conferred upoa the Federal Power Commission by 
the Federal Power Act and pursuant to the Comnission's Rules of 
Practice and Procedure, a public hearing shall be convened to 
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commence with a prehearing conference to be held on May 19, 
1970, at 10:00 a.m. (EDT) at the offices of the Federal 
Power Commission in Washington, D. C. concerning all of the 
issues raised in the proceedings consolidated by this order. 


(E) Pending such hearing and decision thereon, Rate S-1 
is hereby suspended and the use thereof deferred until May l, 
1970. On that date, Rate S-l shall take effect in the manner 
prescribed by the Federal Power Act, and Edison, subject to 
further orders of the Commission, shall charge and collect the 
increased rates and charges set forth in Rate S-1l for all 
power sold and delivered thereunder. 


(F) _ Edison shall refund at such times and in such manner 
as may be required by final order of the Commission, the portion 
of the increased rates and charges found by the Comnission in 
the consolidated proceeding not justified, together with interest 
at the rate of 8.0 percent per annum, from the date of payment 
to Edison until refunded; shall bear all costs of any such 
refunding; shall, keep accurate accounts in detail of all amounts 
received by reason of the increased rates and charges. effective 
as of May 1, 1970, for each billing period; and shall report 
(original and one copy) in writing and under oath, to the 
Commission monthly, for each billing period, the billing 
determinants of electric energy sold and delivered under Rate 
S-1, and the revenues resulting therefrom as computed under 
the rates in effect immediately prior to May 1, 1970, (including 
Rate N-1, if appropriate), and under the rates and cnarges 
made effective by this order, together with the differences 
in the revenues so computed. 
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(G) Unless otherwise ordered by the Commission, Edison 
shall not change the terms or provisions of Rate S-1 until 
this consolidated proceeding has been terminated or until the 
period of suspension has expired. 


(H) Reading and Wakefield are hereby permitted to with- 
draw their motion filed on February 24, 1970, without ereuarre 
to their refiling that or a revised motion. 


(I) Notices of intervention and petitions to entercens 
in the consolidated proceeding may be filed with the Federal 
Power Commission, Washington, D. C. 20426, on or before May 18, 
1970, in accordance with the Commission's Rules of Practice and 
Procedure (18 CFR 1.8 or 1.37). 


By the Comnission. Commissioner Carver dissenting filed a 
(SEAL) separate statement annended hereto. 


Gordon M. Grant, 
Secretary. 
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BOSTON EDISON COMPANY 


Rate Scheéule Designations 


u 
Filed: March 30, 1970 


Instruments: General Service for Resale, General 
Terms and Conditioas 
General Service for Resale, Rate for 
#11 Requirements Service, Rate S-1 
General Service for Resale, Definition 
end Special Condition of All Requirements 
Service. 


Rate Schedule Designation Customer 


FPC Xo. 45 
(Supersedes FPC No. 3 as supplemented) Boston Gas Company 


FPC Ro. 46 
(Supersedes FPC No. 10 as supplemented) New England Power Company 


FPC No. 47 Town of Concord 
(Supersedes FPC No. 13) 


FPC No. 46 Town of Norwood 
(Supersedes FPC No. 14) 


FPC No. k9 Town of Reading 
(Supersedes FPC No. 15) 


FPC No. 50 Town of Wakefield 
(Supersedes FPC No. 16) 


FPC No. 51 Town of Wellesley 
(Supersedes FPC No. 17) 
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Municipal Light Boards of 


Reading and Wakefield, Massachusetts 
Complainants, 


Docket No. E-7400 


v. 
Boston Edison Company 
Respondent 


») 

) 

) 

) 

) 
Norwood Municipal Light Department, ) 
Nortoow, Massachuetts, ) 
) 

) 

) 

) 

) 


CIAL, Docket No. E+7517 


v. 
Boston Edison Company, 
Respondent 


Docket Nos, E-7485 


Boston Edison Company 
and E-7533 


(Issued April 29, 1970) 


CARVER, Commissioner, dissenting: 

Clearly, Boston Edison's rate increase filing in these 
dockets requires suspension for investigation, hearing and 
decision on the evidence. I must, however, voice objection 
to the discriminatory treatment reflected in the unexplained 
determination that the annual rate increase exceeding 
$2,733,000 be suspended for one day only. 


These proceedings originate in a unilateral filing of 
a new wholesale rate schedule which will result in an aver- 
age increase of more than 20% to six of Boston Edison's 
seven customers. Five of these are municipally operated 
distribution systems, In no recent case of similar magni- 
tude has this Commission failed to impose the full five 
month suspension period permitted by Section 205(e) of 
the Federal Power Act. In Duke Power Co., Docket No. 
E-7513, the order issued November 20, 1969, suspended, a 
5.54% increase approximating $1,650,000 annually for five 
months and Similar action was taken in Union Electric Co., 
Docket No. E-7525, on a proposed 10.7% increase involving 
$819,000 annually. The sole instance of a one-day suspen- 
Sion in the past year involves Boston Edison Co., Docket 
No. E-7485, which is being consolidated herein. There, 
however, a minor adjustment in sale terms involved approx- 
imately $58,000 per year. 


Docket No. E-7400 
et al. 


The reasons for a longer suspension period appear 
more compelling here than in the situations cited above. 
A rate increase which is larger in dollar amount and in 
percentage is being visited upon fewer affected cus- 
tomers. The impact of an unanticipated cost increase 
will fall most heavily on municipal distribution systems. 
By the very nature of their operations, such entities 
maintain narrower financial reserves and have less flex- 
ibility to change retail rate structures on short notice. 


Apart from Commission practice, a conceivable case 
for short-term suspension might exist if the filed rates 
merely related rate of return to increased production and 
delivery costs. That is not the case here; Boston Edison's 
proposed Rate S-1 incorporates fundamental changes in rate 
design and conditions of service. It is by no means 
apparent that they have such prima facie validity as to 
presage ultimate approval. Any "irretrievable loss" that 
might result from suspension for five months should be put 
in realistic perspective. Over the maximum suspension 
period, the increase sought by Bostcn Edison represents 
about six-tenths of one per cent of its total annual 
revenues from the sale of electricity. By contrast, the 


interim cost increase to its five municipal customers 
would exceed 5.5% of their total annual electric utility 
operating income. Any risk of uncertainty would thus work 
much harsher consequences upon the customer than the rate 
increase applicant. 


The public interest is ill served by an action of 
this Commission which is so discriminatory on its face and 
so unsound in its potential impact on the affected Massa- 
chusetts consumers. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: John N. Nassikas, Chairmar; 
Lawrence J. O'Connor, Jr., Carl E. Bagge, 
John A. Carver, Jr., and Albert B. Brooke, Jr. 


Municipal Light Boards of ) 
Reading and Wakefield, Massachusetts, ) 
Complainants ,) 

Vv. Docket No. E-7400 


Boston Edison Company, 


ww ws ww 


Respondent. 
Norwood Municipal Light Department, 
Norwood, Massachusetts, 

Complainant, 


Vv. 


Docket No. 


wwe ws SYS US ws 


Boston Edison Company, 
: Respondent 


Boston Edison Company Docket Nos. E-7485 
and E-7533 


ORDER DENYING JOINT MOTION FOR 
EMERGENCY AMENDME OF ORDER 
(Issued May 26, 1970) 
This order denies a motion to modify the suspension 
period contained in our order issued April 29, 1970. | 


By order issued April 29, 1970, we, inter alia, suspended 
a proposed increase in rates tendered by Boston Edison : Company 
(Edison) for one day until May 1, 1970. on May 8, 1970, the 
Municipal Light Boards and Departments of the Towns of Reading, 
Wakefield, Concord, Norwood, -and Wellesley, Massachusetts 
(Municipalities) filed a joint motion requesting the Commission 
to amend its order of April 29, 1970, so as to suspend ‘and 
defer the increased rate until July 1, 1970, in order to permit 
them time to place in effect increases in their retail rates 
tracking Edison's increase to them.1/ 


I7 Our suspension order 1s not an appealable order under 
Section 313 of the Federal Power Act. Thus, the joint 
motion is not, and should not be construed as, a petition 
for rehearing. The joint motion seeks reconsideration 
of a suspension order and is treated as a motion for 
reconsideration. 
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In support of their motion, the Municipalities contend 
that the one-day suspension-has created a financial emergency 
which requires at least two months for them to track Edison's 
increase into their retail rates. They state that without 
this additional time they will be forced to operate at a 
aeficit or substantial loss. The Municipalities assert that 
they had anticipated a full 5-month suspension of Edison's 
proposed increase which period would have permitted them to 
make the necessary adjustments in their retail rates. They 
now assert that July 1, 1970, is the earliest reasonable 
date for them to implement changes in their retail rates. 
Further, the Municipalities contend that "equitable con- 
siderations" dictate that a period of time be given that 
would be sufficient for them to adjust their rates and 
that any injury that Edison might experience with a 5- 
month suspension period would only be one that was con- 
templated by Congress when it wrote the 5-month suspension 
period into the Federal Power Act. 


Edison, on May 13, 1970, filed its answer to the 
Municipalities' motion and requested denial of that motion. 
Edison challenges the Municipalities’ contention that a 
financial emergency will result from the one day suspension. 
Edison states that, even if a temporary deficit may occur 
for May and June 1970, rate relief is available under 
Massachusetts law which would permit the Municipalities to 
recoup that loss over the remainder of the year. Additionally, 
Edison points out that, while the increased rates are to he 
effective May 1, 1970, billings under the new rates will not 
be made until June 1970. The Municipalities, on the other 
hand, can implement their rate changes immediately after 
permission has been obtained for those changes. Thus, Edison 
Claims that the emergency situation claimed by the Munici- 
palities is unsupported and unfounded. 


The motion and answer present a factual difference as 
to whether ‘a financial emergency exists because of the one- 
day suspension ordered by us. However, that difference is 
not crucial to determination of the issue involved here. 
It appears that relief is available to the Municipalities 
under State law even to the extent of recouping any losses 
that may result from the time lag of tracking Edison's 
increase into their retail rate structure. On the other 
hand, any relaxation of our one day suspension period will 
result in an irretrievable loss to Edison. Furthermore, 
the increased rates are being collected by Edison subject 
to refund of any amounts found unjustified at an interest 
rate of 8%. Under these circumstances, we believe that 
the public interest is best served by our determination 
to suspend the increased rate for one day. 
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On May 13, 1970, Boston Gas Company (Boston Gas) filed 
its response and support of the Municipalities‘ motion. 
Boston Gas states that it too cannot fully track Edison's 
increase unless the Massachusetts Department of Public 
Utilities waives the normal waiting period to permit Boston 
Gas‘ increase to go into effect at an earlier date.’ Boston 
Gas contends that it had no reason to seek any emergency 
relief since it expected the Commission to suspend Edison's 
increase for the five-month period. In addition, Boston Gas 
states that it had good reason to believe that, at a minimun, 
the increase would not become effective until May 31, 1970, 
since Edison did not seek waiver of the 60-day notice pro- 
vision of Section 35.13 (b) (4) (i) of our Regulations (18 CFR 
35.13(b) (4) (i1)). However, with the additional data required 
to complete its filing, Edison, by letter dated and filed 
March 30, 1970, requested the Commission to assign a filing 
date to its rate schedule and to permit that rate schedule 
to become effective 30 days thereafter. That request was, 
in essence, a request for waiver of our 60-day notice pro- 
vision under the Regulations. The legal effect of our order 
was to waive the notice provision which action was consistent 
with our determination to suspend Edison's proposed rate 
increase filing for one day. Any other action would require 
Edison to defer collection of its increased rates which we 
found, and still find, to be inimical to the public ‘interest. 


The Commission further finds: 


Good cause exists to deny the joint motion filed by 
the Municipalities on May 8, 1970, for amendment of ‘qur 
order issued April 29, 1970 in these proceedings. | 


The Commission orders: 


The joint motion filed by the Municipalities on May 8, 
1970, requesting an emergency amendment of our April 29, 1970, 
order is hereby denied. : 


By the Commission. Commissioner Carver dissenting 
(SEAL) filed a separate statement 
appended hereto. 


Gordon M. Grant, 
Secretary. 
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Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 
Complainants 
Docket No. E-7400 
v. 


Boston Edison Company, 
Respondent. 


Norwood, Massachusetts, 
Complainant, 


Vv. Docket No. E-7517 


Boston Edison Company, 


) 

) 

») 

) 

) 

) 

) 

Norwood Municipal Light Department, ; 
) 

) 

) 

) 

) 

Respondent ‘ 
) 


Docket Nos. E-7485 
) and E-7533 


(Issued May 26, 1970) 
CARVER, Commissioner dissenting: 


Boston Edison Company 


My dissent to the original order in this proceeding 
is unaffected by the attempted justification set forth in 
the current order. The Commission persists in its discrimi- 
natory treatment of the complainants; I must continue to 
object. 


The present order adds a new objectionable element to 
the case. In answer to the Boston Gas allegation that the 
order issued April 29, 1970 violated the Commission's own 
Rules of Practice, the present order proceeds on a theory 
that there bad been a waiver of the regulation in question. 
It is clear beyond doubt that the Commission could have 
waived the time requirements involved, but I think the 
plain fact is that it did not. Waiver of a regulation 
baving the effect of law is not a matter to be taken 
lightly: to me, it requires a conscious, affirmative and 
specific intent and action thereon. The fact is that 
Section 35.13(b) (4) (i) of the Regulations played no part 
in the consideration of this matter. A waiver may not be 
constructed out of an action which merely ignores the 
regulation. 


KE. 73> 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


PRACTICE AND PROCEDURE (Rehearing) 
Before Commissioners: Albert B. Brooke, Jr., Acting Chairman; 
Lawrence J. O'Connor, Jr., and 
John A. Carver, Jr. 
Municipal Light Boards of Reading 


And Wakefield, Massachusetts, 
Complainant, 


ve 


Docket No. E-7400 


Boston Edison Company, 
Respondent. 
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Norwood Municipal Light Department, 
Norwood, Massachusetts, 
Complainant, 


Docket No. E-7517 


Ve 


Boston Edison Company 
Respondent. 
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Docket Nos. E-7485 
and E-7533 


Boston Edison Company 


~ 


ORDER ACCEPTING TENDERED DOCUMENT, TREATING IT 
AS MOTION FOR RECONSIDERATION AND DENYING THAT TOR 


(Issued June 26, 1970) 


This order accepts the document tendered for filing by 
Municipal Light Boards and Departments of the Towns of Reading 
and Wakefield, Massachusetts (Towns) on May 28, 1970, treats it 
as a motion for reconsideration of our order issued aoe 29, 
1970 and denies that motion. 


On May 28, 1970, the Towns tendered for filing a document 
entitled "Application for Rehearing" which seeks rehearing of 
our order issued April 29, 1970, under Section 313 (a) of the 
Federal Power Act and Section 1.34 of the Commission's Rules 
of Practice and Procedure. That order, however, wasS!a proce- 
dural order that, inter alia, denied a motion to reject a rate 
increase filing, suspended that filing, and provided for a 
hearing on the lawfulness of the proposed rate increase. Ac- 
cordingly, an application for rehearing under Section 313 (a) 
of that order does not lie. See, e.g., F.P.C. v. Metropolitan 
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Edison Co., 304 U.S. 375, 383; Humble Oil & Refining Co. v. 
F.P.cC., 334 F. 2a 1002, 1007 (CA3, 1964). Section 34 of 
our Rules does not enlarge the scope of appealable orders 
under the Federal Power Act. However, we shall treat the 
Towns' tender as a motion for reconsideration and shall, to 
the extent warranted, consider the substantive arguments 
advanced therein. 


The arguments advanced by the Towns are arguments that have 
been urged in a number of filings made by them and other parties 
to this proceeding, which were considered and denied by us in 
our orders issued April 29 and May 26, 1970. In summary, they 
allege that we erred (1) by not rejecting the rate proposal, (2) 
by accepting it for filing, and (3) by suspending it for only 
ene day. In their arguments, they assert procedural irregular- 
ities and substantive deficiencies as bases for contending that 
we should have rejected and not accepted for filing the rate 
proposal filed by Boston Edison Company (Edison). However, the 
substantive issues raised by the Towns, e.g., antitrust and anti- 
competitive contentions, quality of service rendered, etc., do 
not warrant rejection of this rate filing. Those matters may 
be relevant to the issue of rate level but are not relevant 
to the procedural issue of whether we should accept for filing 
or reject the rate increase proposal. This is especially true, 
as here, when the increased rates are being collected subject 
to refund. If the rate level is excessive, the Towns will 
receive refunds with interest. On the other hand, if we were 
to reject the rate proposal and then determine that the sub- 
stantive contentions advanced by the Towns lack merit, Edison 
could not recover those lost revenues. In our judgment, the 
public interest requires adherence to the procedural decisions 
made in this proceeding. 


The Commission finds: 


(1) Good cause exists for accepting the document tendered 
by the Towns on May 28, 1970, and treating it as a motion for 
reconsideration. 


(2) It is appropriate for purposes of the Federal Power 
Act that the motion referred to in (1) above be denied. 


Docket Nos. E-7400, et al. 


The Commission orders: 


(A) The document entitled "Application for Rehearing" and 
tendered for filing by the Towns on May 28, 1970, is accepted 
and treated as a motion for reconsideration of our order issued 
April 29, 1970, in this proceeding. 


(B) The Towns' motion for reconsideration of our ‘order 
issued April 29, 1970, is hereby denied. 


By the Commission. Commissioner Carver adheres to his 
(SEAL) original views set forth in his 
dissenting statements appended to 
the orders issued April 29, 1970, 
and May 26, 1970. 


Gordon M. Grant, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Albert B. Brooke, Jr., Acting Chairman; 
Lawrence J. O'Connor, Jr., and | 
John A. Carver, Jr. 


Municipal Light Boards of Reading ) 
And Wakefield, Massachusetts, ) 
Complainant, ) Docket No. E-7400 
Vv. 
Boston Edison Company, 
Respondent. 


) 
) 
) 
Norwood Municipal Light Department, ) 
Norwood, Massachusetts, ) 
Complainant, ) 
) 

) 

) 

) 


Vv. 
Boston Edison Company, 
Respondent. 


Docket No. E-7517 


Docket Nos. E-7485 
and E-7533 


Boston Edison Company 


ORDER GRANTING MOTION IN PART, DENYING MOTION 
IN PART, AND INCORPORATING LIMITED ISSUE 
OF SERVICE QUALITY AND ADEQUACY INTO 
CONSOLIDATED PROCEEDING 


(Issued June 26, 1970) 


This order grants, to a limited extent, a request | 
filed by Motion April 22, 1970, that the question of whether 
the quality and adequacy of Boston Edison Company's (Edison) 
wholesale electric service may affect the lawful rates to 
be charged for such service be investigated and incorporated 
as an issue in this consolidated proceeding. 


The Motion was filed by the Municipal Light Boards 


and Departments of Reading and Wakefield, Massachusetts, 
(Municipalities). In it they requested rejection of 
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Edison's proposed Rate S-1l rate increase filing on the 
grounds that Edison is not furnishing a utility grade of 
electric service. Alternatively, the Municipalities 
requested the Commission to investigate the alleged 
inadequate electric service rendered by Edison, to give 
notice to the Massachusetts Department of Public Utilities 
and others of this matter, and to defer assignment of a 
filing date and acceptance for filing of the rate increase 
proposal. 


By our Order issued April 29, 1970, we accepted the 
Rate S-1 rate schedule for filing, suspended its operation 
for one day, provided for public hearing on the lawfulness 
of that rate schedule (Docket No. E-7533) and consolidated 
that hearing with investigations of formal complaints 
filed by three of Edison's municipal customers (Docket No. 
E-7400, E-7517), and another proposed rate increase 
tendered by Edison which was suspended by order issued 
March 27, 1970 (Docket No. E-7485). In the April 29 order 
we also denied the Motion filed by Municipalities on 
April 22, 1970, insofar as that Motion requested rejection 
of Edison's Rate S-l rate increase filing. As to the other 
relief requested in that Motion, we stated that we would 
consider the remainder of the Motion "following opportunity 
for answer by Edison." Thus, the issue remaining before us 
is Municipalities’ request for an investigation and 
incorporation into this consolidated proceeding of the issue 
of the quality and adequacy of Boston Edison's wholesale 
electric service. 


In support of the Motion, the Municipalities contend 
that the electric service from Edison has had frequent and 
substantial voltage reductions and that the frequency of 
those reductions is on the increase. They also contend that 
Edison officials are predicting major service interruptions 
during 1970 because of power supply and transmission problems 
and that Edison is planning to place limitations on the 
connection of new loads because of those expected interrup- 
tions. The Municipalities also contend that electric service 
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to the Town of Reading is further jeopardized by Edison's 
unwillingness to commit itself to the 115 kv interconnec- 
tion which the parties had agreed upon for operation by 
November, 1969. Municipalities contend that rates must 

be related to service under the Federal Power Act and that 
when service is inadequate the utility is not entitled to 
increase its rates. 


On May 4, 1970, Edison filed its answer requesting 
the Commission to deny the Motion to the extent that it 
was not previously denied by the order of April 29, 1970. 
In its answer, Edison states that not all of the voltage 
reductions are due to problems on Edison's own system, 
but rather, are area-wide reductions for the protection of 
the New England power grid. Edison also disputes, asia 
factual matter, the number and duration of voltage reduc- 
tions set forth in the Motion. Further, Edison denies that 
it is responsible for the delay in constructing the trans- 
mission lines needed for reliable, uninterrupted service 
during the 1970 summer peak. Edison also asserts that it 
has diligently pressed to meet the completion date desired 
by Reading for the 115 kv interconnection. 

In further response, Edison contends that the adequacy 
of service issue is not properly presented in a rate 
proceeding under the Federal Power Act. 


To the extent that the Motion and Answer thereto 
raise questions involving adequacy and reliability of 
electric service in the New England area as a whole, we do 
not believe a rate investigation involving a single 
company in that region is a practical or appropriate forum 
for consideration of such issues, and these issues are 
specifically excluded from consideration in this proceeding. 
Order No. 383-2, issued April 10, 1970, provides an orderly 
means for Commission consideration of these questions. 
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However, the Motion raises service questions which involve 
Boston Edison alone, namely, the alleged failure to provide 
timely 115 kv service to Reading, possible limitations on 
power use and connection of new loads in the summer of 

1970, and alleged voltage reductions which may be due in 
part to problems on Edison's own system. Edison states in 
its Answer that not all voltage reductions are due to 
problems on its own system, it does not deny that there 

may be voltage problems relating solely to its own system. 
Additionally, the Motion and Answer raise factual questions 
as to the number and duration of the voltage reductions 
alleged. It is appropriate that we consider in this proceeding 
whether interstate rates should be adjusted to reflect these 
specific alleged service inadequacies to the extent that they 
relate to Edison's system. 


The Motion also seeks to invoke this Commission's 
authority under Section 207 of the Federal Power Act. We 
find it unnecessary to reach this question in light of Order 
No. 383-2 and our consideration in this proceeding of the 
local service questions described above. 


The inclusion of this issue in the consolidated proceeding 
will occasion no change in the dates for service of Edison's 
case-in-chief and for cross-examination set by the Presiding 
Examiner at the prehearing conference held May 19, 1970. 


The Commission further finds: 


Good cause exists for granting the Municipalities' 
request for an investigation into whether the quality and 
adequacy of electric service rendered by Edison may affect 
the lawful rates: to be charged for such service, except to 
the extent that it involves questions of the reliability and 
adequacy of electric service on a New England-wide basis, 
and to incorporate that issue into this consolidated 
proceeding as hereinafter ordered. 
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The Commission orders: 


(A) The Motion filed by the Municipalities on April 22, 
1970, is granted insofar as it requests an investigation into 
whether the quality and adequacy of electric service rendered 
by Edison to its wholesale customers may affect the lawful 
rates to be charged for such service, exclusive of New 
England-wide problems of reliability and adequacy of electric 
service. In all other respects, the Motion is denied. 

(B) The issue referred to in (A) above is hereby 
incorporated into the consolidated proceeding in Docket 
No. E-7533. 


By the Commission. 
(SEAL) 


Gordon M. Grant, | 
Secretary. 
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SUPPLEMENT B 


STATUTES AND REGULATIONS INVOLVED 


Section 205(e) of the Federal Power Act, 16 U.S.C. 824 (e) 
provides in part: 


"Whenever any such new schedule is filed the 
Commission shall have authority, either upon complaint 
or upon its own initiative without complaint, at once,' 
and, if it so orders, without answer or formal pleading 
by the public utility, but upon reasonable notice, to |; 
enter upon a hearing concerning the lawfulness of such 
rate, charge, classification, or service; and, pending 
such hearing and the decision thereon, the Commission, 
upon filing with such schedules and delivering to the | 
public utility affected thereby a statement in writing of 
its reasons for such suspension, may suspend the opera- 
tion of such schedule and defer the use of such rate, | 
charge, classification, or service, but not for a longer 
period than five months beyond the time when it would 
otherwise go into effect; and after full hearings, either 
completed before or after the rate, charge, classifica- 
tion, or service goes into effect, the Commission may 
make such orders with reference thereto as would be 
proper in a proceeding initiated after it had become 
effective."' 


Regulations under the Federal Power Act provide in part: 


1335.5 Rejection of Material submitted for filing. 


The Secretary, pursuant to the Commission! s 
rules of practice and procedure and delegation of 
Commission authority,. shall reject any material 
submitted for filing with the Commission which pat- | 
ently fails to substantially comply with the applicable | 
requirements set forth in this part, or the Commission' s 
rules of practice and procedure." 


"835.13 Filing of changes in rate schedules. 


Me Me se 
Xi) Except as provided in subdivision (ii) of this 
subparagraph, if the rate schedule provides for an increased 
rate, then 60 days prior to the date that such changed rate 
is proposed to become effective the filing public utility 


shallisubmit a statement showing its cost of the 
service to be supplied under the new rate schedule 
according to supporting statements A through O as 
described below. Simultaneously, the public utility 
shall submit the material on sales and revenues 
described in paragraph (a) of this section and, un- 
less the rate schedule containing the proposed 
increased rate is likewise simultaneously filed, a 
summary statement of such proposed increased 
rate: |Provided, however, That the submittal of such 
summary statement of the rate schedule shall not 
be in lieu of the rate schedule as required to be filed 
with the Commission pursuant to the regulations in 
this part." 


BRIEG POR THE FEDERAL POWER COMMISSION « 


N THE UNITED STATES COURT OF APPEALS 
‘FOR THE DISTRICT OF COLUMBIA CIRCUIT 


"No. 24450 United States Court oF Boe 
or: oe: Dismrice ar tsa Cito 


Muncipal Light Boadsof FRED G61 22 10 
Reading ond Wakefield; Massachusetts, 


Petitioners =e 
: Meta a Pn = 
ee Pee > : ve. 


Federal Power Coens: Respondent, 


Boston Edi Edison-Co.; intervenor. 
ON PETITION TO REVIEW AN ORDER OF THE FEDERAL POWER COMMISSION 


GORDON Seer 
: Es egacet Gounsel,, 


PETER M: SCHIFF, : 
Sotleiter, — 


LEONARD o. EESLEY, 
- Aanistont Genozot Counce! 


DAVID F. STOVER; 
Attorneys, 


CLERK oF TRE UND 
tS Stages CORTE. ROPERS 


\ 
; SANDRA J) STREBEL, 


FEDERAL POWER Commrssron, h 
WASHINGTON) DC. 20426. 


OCTOBER 1970. 


Counterstatement of the issues presented ---------- 


Counterstatement of the case 


Argument: 


I. 


The Commission was fully warranted in 
not rejecting Boston Edison's increased 
rate filing without a hearing 


A. The contentions that Boston Edison's new 
rate schedule was inconsistent with Anti- 
trust policies were not sufficient to — 
permit its rejection without a hearing === 


The Commission reasonably concluded 
that the data filed by Edison was in 
substantial compliance with the Com- 
mission's Regulations 


The Towns' allegations of inadequate 
service not only did not require 
rejection, but were dealt with by 
the Commission in the only proper way ---- 


The Commission's suspension order is not 
reviewable ------------------------------__ -- 


The Commission did not err in waiving the 
requirement for filing supporting data 60 
days prior to the effective date of a 
changed rate ----------~-------~--------- . 


Conclusion ---------------------------~~-----.----- . 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24450 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 
Petitioners, 
Vv. 


Federal Power Commission, 
Respondent, 


Boston Edison Co., 
Intervener. 


ON PETITION TO REVIEW AN ORDER OF 
THE FEDERAL POWER COMMISSION 


BRIEF FOR THE FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE ISSUES PRESENTED 
1. Whether the Commission appropriately determined that 
the antitrust and quality of service contentions raised did 
not permit summary rejection of Edison's changed rate schedule 
without an evidentiary hearing. 
2. Whether the Commission reasonably concluded that the 
data filed by Edison was in substantial compliance with the 


Commission's regulations. 


3. Whether the Commission's exercise of discretion in 


suspending Edison's rate schedule filing for one day is 
reviewable. 
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4. Whether the Commission was warranted in waiving the 
60-day period for filing cost data in support of an increased 
rate. 

This proceeding has not previously been before this Court. 

COUNTERSTATEMENT OF THE CASE 

This case concerns a challenge by the Municipal Light 

Boards of the Towns of Reading and Wakefield, Massachusetts 
(Towns), to the preliminary treatment by the Commission of a 
rate increase filing by Boston Edison Company (Edison), their 


wholesale supplier of electric energy. Edison, a jurisdic- 


tional public utility under Part II of the Federal Power Act, 


supplies the Towns’ full requirements, as well as making sales 
to several other utility and municipal customers. All of these 
customers are affected by the rate increase. 

The initial Edison filing. On January 29, 1970, Edison 
submitted for filing its proposed rate increase which was intended 
to supersede the company's existing "M" rate schedule (R. 282- 
318). The new rate schedule, in addition to increasing the rates 


themselves, contained certain changes in the terms of service. 1/ 


Leanne EEE 


1/ Both the old and new rate schedules were applicable only 

to wholesale customers. The old schedule permitted the customer 
to terminate service after expiration of any specified term by 
giving twelve months’ notice. The new schedule states that either 
party may terminate service under the rate schedule, which is gen- 
erally applicable only to full requirements customers, by giving 
five years' notice or “other notice reasonable in the circumstances 
as the Company and the Customer may agree" (R. 296). The new 
schedule provides, however, that a customer may continue under the 
full requirements schedule if upon two years' notice, it installs 
peaking capacity of not over 20 percent of its annual peak. If 
the customer desires to install or purchase part of its capacity 
requirements from other sources, the Company will make available 
[Footnote continued. J 


Edison proposed to make the new rates effective on April 1, 1970 
(R. 282). Prior to that date, on March 17, 1970, the Commis- 
sion's Secretary notified Edison of certain deficiencies in 

the data accompanying the filing, which it would be required 

to remedy before an official filing date could be assigned 

(R. 444-446). Edison supplied these additional data to the 
Commission and its customers on March 30, 1970 (R. 470-524) . 

The Towns' motion to reject. On February 24, 1970, the 
Towns moved to reject the Edison filing (R. 349-408), contend- 
ing that it was incomplete in several particulars and that it 
contained provisions prima facie contrary to the antitrust laws. 
Two days later the Towns sent a letter to the Commission 
(R. 409-416) commenting on the rate filing and urging that, if 
it was not rejected, it should be suspended for the maximum 
five-month period permitted by the Act and made the subject 
of an investigation and hearing. The Towns asserted (R. 410) 
that each of the grounds for rejection set forth in their earlier 
motion also constituted a ground for suspension, investigation 
and hearing. | 

In general, the objections raised by the Towns in these two 


documents concerned either deficiencies in the data and explana- 


tory matter filed by Edison or provisions in the filing which 


[Footnote continued. ] 


a partial requirements rate, upon reasonable notice by the Custo- 
mer. "Unless otherwise agreed, reasonable notice shall be under- 
stood to mean five (5) years * * *" (R. 297). (R. 296-297). 
Other changes include a rate differential favoring customers 
taking at high voltage (115 KV), a metering method based on KVA 
rather than KW--amounting to a power factor adjustment--, and a 
new fuel adjustment clause (R. 313-315). 


ss 


the Towns viewed as unreasonable, restrictive or discriminatory. 
Thus, in the first category they objected, inter alia, to the 
failure of Edison to state accumulated provisions for deprecia- 
tion by functional classification (generation, transmission, 
distribution, ete.) (R. 362-366); and its failure to functional- 
ize depreciation expense (R. 366-369). In the second category, 
they objected to various provisions in the proposed rate sched- 
ule as anticompetitive, including the provision that power pur- 
chased under the proposed rate could not be resold in bulk to 
another utility without Edison's consent (and then only under 
another rate schedule, not specified in the filing) (R. 379-380) 
and the requirement of five years' notice (absent agreement 
otherwise) in case a customer intended to supply part of its 
requirements by self-generation or purchase elsewhere (except 
for customer peaking units of not over 20% of annual peak, 
where two years’ notice was required) 2/ (R. 380-383). 

In their letter of February 26, 1970 (R. 409-416), the Towns 
added, as grounds for suspension, objections to the new fuel 
adjustment clause, the allegedly excessive rate of return claimed, 


failure to set forth rates for partial requirements service or 


for transmission service (e.g-, for power purchased from the 


Yankee atomic plants), the allegedly discriminatory difference 
between Edison's proposed wholesale rate and its industrial 
rate, and the design of the former, several features of the pro- 
2/ Following such a change, Edison would serve the customer 

at a partial requirements rate not set out in the filing. 
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visions for changeover from low to high-voltage service, the 


change from KW to KVA billing, the provision purporting to 
relieve Edison of liability for interruptions unless caused 
by willful default, and some features of the allocations used 
and of the billing provisions. | 
Edison answered the Towns' motion to reject on March 6, 
1970 (R. 424-440). With respect to the depreciation questions, 
Edison stated that it had not in the past functionalized de- 
preciation, even for its own purposes, and that the results of 
a study being conducted for that purpose would be supplied when 
available (R. 431). As to all of the allegations of ere 
tive effects, Edison argued that their merits had to be determined 
by the customary hearing process and not by the “misdirected 
interposition into the filing process of substantive considera- 
tions" (R. 434-436), and argued in some detail the reasonable- 
ness and necessity of each of the provisions attacked (R. 437- 
440). | 
Thereafter, the Towns filed another motion to reject the 
filing, in this instance. on the ground that Edison was failing to 
provide a utility grade of service (R. 545-575, 579; April 22, 
1970). 3/ This motion was based on past voltage reductions, 
Edison's alleged failure to go forward with construction of 
115 KV faciliites to serve Reading, and anticipated service 
interruptions and limitations on serving new loads during the 
summer of 1970. ; 
3/ This motion superseded a request for an investigation of 
Edison's service, filed March 27, 1970, and later withdrawn. 
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The Commission's order. On April 29, 1970, the Commission 
issued an order initiating a hearing to consider the various 
issues presented, suspending the Edison filing for one day, after 
which it was to go into effect subject to refund, and denying 
the Towns' motions to reject (R. 580-591). Commissioner Carver 
dissented on the single ground that the filing should have been 
suspended for more than one day. (R. 592-593). In its order, the 
Commission consolidated with the new filing a pending rate in- 
vestigation initiated by the Towns (Docket No. E-7400), as well 
as proceedings involving the Town of Norwood (Docket No. E-7517) 
and Boston Gas Co. (Docket No. E-7485). The Commission found 
that Edison's filing should not be rejected since, though incom- 
plete as made, it had been brought into compliance with the 
Commission's regulations by the supplemental filing of March 30, 


1970 (R. 582). The Commission also noted (R. 582): 


Edison's contentions in support of its 
filing and' the protest of its customers raise 
questions which can best be resolved through 
a public hearing. Thus, we are ordering a 
hearing to resolve those questions * * *. 


Similar findings were made with respect to the issues raised 
in the other consolidated dockets (R. 586). The Commission, with 
regard to the motion to reject on grounds of inadequate service, 
also declined to reject, but stated that to the extent the motion 
sought other relief it would be considered when Edison had 
answered it (R.| 587). Edison filed such an answer on May 4, 

1970 (R. 597-641). 

Subsequently, on May 8, the Towns (joined by certain other 

parties) requested an "Emergency Amendment of Order" (R. 642-656) 
-6- 


to postpone the effective date of Edison's increase to July Ly 
1970. The Towns contended that under a one-day suspension they 
would be required to operate at a deficit for some two months 
(the time claimed to be needed to effectuate a tracking increase 
in their rates). Edison's answer to the motion (R. 660-674) 
denied the existence of the claimed financial emergency. Boston 


Gas Company, which had associated itself with the Towns' motion, 


also argued that as Section 35.13 (b) (4) (i) of the Commission's 


Regulations requires the filing of some supporting data 60 days 

before the proposed effective date, and since the Commission 

found that Edison's filing was not technically complete until 

March 30, 1970, its customers might reasonably have expected the 

increase to become effective no earlier than May 31, 1970 (R. 679- 
| 

680). 

On May 26, 1970, the Commission denied the motion (R. 709- 

711), Commissioner Carver again dissenting. It pointed out 

(R. 710) that 

* * * It appears that relief is available to 

the Municipalities under State law even to the 

extent of recouping any losses that may 

result from the time lag of tracking Edison's _ 

increase into their retail rate structure. On 

the other hand, any relaxation of our one day 

suspension period will result in an irretrievable 

loss to Edison. Furthermore, the increased rates 

are being collected by Edison subject to refund 

of.any amounts found unjustified at an interest 

rate of 8%. 

As to the separate argument raised by Boston Gas, the Com- 
mission explained that, together with the additional data re- 
quired to be filed, Edison had included a request for an effec- 
tive date 30 days later, i.e., April 30, 1970. This request 
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was treated as a request for waiver of the 60-day filing period 
for cost data, and the effect of the Commission's one-day sus- 
pension order was therefore to grant that request (R. 711). 

On May 28, 1970, the Towns filed an application for rehear- 
ing (R. 713-732) wherein they argued that the Commission had 
erred in denying the original motion to reject without giving 
reasons therefor; in accepting the filing in the face of the 
objections raised by the Towns as to its compliance with the 
Regulations and its allegedly anticompetitive provisions; in 
assigning May 1, 1970, as the effective date rather than a 
date 60 days after the completion of the filing; in denying the 
motion to reject on service grounds without giving reasons; in 
accepting the increase for filing in the face of Edison's alleged 
failure to provide utility-grade service, and despite the omis- 
sion of definite! partial requirements and transmission rates; 
and, for a number of particularized reasons, in suspending the 


filing for one day rather than five months. 


By order of June 26, 1970 (R. 735-737), the Commission, 


treating the motion as a request for reconsideration on the 
ground that the order complained of was a non-appealable pro- 
cedural order on which rehearing was not available under 
Section 313 of the Act, denied relief. It pointed out that 
the substantive issues raised by the Towns were relevant not 
to the question whether the filing should be accepted but to 
the merits of the proposed rates. The Commission therefore 
adhered to its decision to conduct a hearing, pointing out 
that if the increased rates were found unjustified the Towns 
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would receive refunds, whereas rejection could lead to an 


irreparable loss for Edison (R. 736). ! 

By another order (R. 738-742), issued the same day, the 
Commission made part of the rate proceeding the service inade- 
quacies alleged by the Towns, to the extent they related to 
Edison's system rather than to general problems of reliability 
and service adequacy in New England as a whole. Specifically, the 
Commission directed an investigation of these questions and 
their effect on the proper rate for the service rendered. 

The petition for review followed. 

ARGUMENT 
THE COMMISSION WAS FULLY WARRANTED IN NOT REJECTING 
BOSTON EDISON'S INCREASED RATE FILING WITHOUT A 
HEARING 
The Contentions That Boston Edison's New Rate 


Schedule Was Inconsistent With Antitrust Policies 
Were Not Sufficient to Permit its Rejection With— 


out a Hearing 
The Towns contend (Br. pp. 23-37) that the Commission has 
an obligation to reject, without hearing, rate filings which 
violate public policy and that Edison's new rate schedule 
filing falls into this category because it contains certain 
provisions which the Towns allege are inconsistent with 
the policies of the antitrust laws. The Commission soundly 
concluded that such a summary disposition without any hearing 
was unwarranted and that the contentions and rejoinders presented 
matters that necessitated a hearing. 
At the outset we note that under the Federal Power Act, 
rate changes are initiated by the regulated public utility. 
-9 - 


After the statutory 30 days’ notice and a suspension period, if 
any, not to exceed five months, the proposed rate schedule 
change becomes effective automatically without any approval by 
the Commission, unless prior to that time the Commission has 
determined, after hearing, that the new rate schedule is unjust, 
unreasonable or otherwise unlawful. Sections 205 and 206 of 
the Power Act, infra, pp. 31-33. If it could be shown that a 
proposed rate schedule is unauthorized or invalid as a matter 


of law so that an evidentiary hearing would serve no purpose 


(see, e.g-, F.P.C. v. Texaco Inc., 377 U.S. 33 (1964); Citizens 


for Allegan County, Inc. v. F.P.C., 134 USAppDC 229, 414 F. 2d 
1125 (1969))}, the Commission would be in a position to disallow or 
reject such a filing summarily. But, contrary to petitioners' 
contentions (Br.| pp. 23-37), there was no basis for such a sum- 
mary rejection of Boston Edison's rate schedule because of the 
claimed inconsistencies with the antitrust laws. 

As the Towns point out, the Commission, in carrying out 
its regulatory responsibilities must take into consideration 
the policies of the antitrust laws, as part of its overall assess- 
ment of the public interest. E.g., Northern Natural Gas Co. v. 
F.P.C., 130 USAppDC 220, 399 F. 2d 953 (1968); Municipal Electric 
Association of Massachusetts v. F.P.C., 134 USAppDC 310, 414 F. 2d 
1206 (1969). But this cannot normally be done in a peremptory 
fashion without a hearing. Indeed, the Supreme Court has made 
it clear that summary procedures should be used sparingly in 
litigation involving alleged antitrust violations. See Poller 


v. Columbia Broadcasting System, 368 U.S. 464, 473 (1962); 
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Norfolk Monument Co., Inc. v. Woodlawn Memorial Gardens, Inc., 394 
U.S. 700 (1969). Moreover, while the Commission must consider 

the policies of the antitrust laws, it does not enforce those 

laws as such and may indeed “approve actions which violate anti- 
trust policies where other economic, social and political consid- 
erations are found to be of overriding importance." Northerne 


supra, 130 USAppDC at 228, 399 F. 2d at 961. “In short," 


the Court continued (ibid.), 
the antitrust laws are merely another tool which | 

a regulatory agency employs to a greater or lesser 
degree to give “understandable content to the 
broad statutory concept of the ‘public interest.'" 
F.M.C. v. Aktiebolaget Svenska Amerika Linien, supra, 
390 U.S. at 244, 88 S.Ct. at 1009. But because | 
competitive considerations are an important element 
of the "public interest," we believe that in a case 
such as this the Commission was obliged to make 
findings related to the pertinent antitrust policies, 
draw conclusions from the findings, and weigh these 
conclusions with other important public interest con- 
siderations. * * * 


It seems clear, moreover, that the Commission was fully 


warranted in concluding that the challenges presented by the 
Towns to certain provisions in Edison's new rate schedule did 
not permit peremptory disposition without affording the company 
a right to make an evidentiary presentation. The new rate 
schedule provisions objected to most strenuously by the Towns 
(Br. pp. 31-37) are those which impose a five-year or other 


reasonable notice requirement 4/ upon customers before they 


4/ The rate schedule notice requirement (R. 296) provides for 
five years' notice "or other notice reasonable in the circum- 
stances as the Company and the Customer may agree." Since the 
rate schedule has no specific mechanism for resolving disagree- 
ments under the "other notice reasonable" provision, the Towns 
apparently construe the provision as having meaning only if there 
is mutual agreement although it might also be construed as contem- 
plating resolution by the Commission if the parties fail to agree. 
-lli- 


can purchase power from additional sources or install their 
own generating capacity (other than peaking units totaling 

no more than 20 percent of their annual peak load for which 
two years' notice would be required). 

In their motion to reject filed with the Commission, the 
Towns recognized {R. 377) that Edison was entitled to some 
protection against sudden load increases or decreases but claimed 
that "five year notice is unnecessary - a substantially shorter 
time will do. * * *" In its answer, Edison stated that the 
provision was needed to enable it to make sound planning de- 
cisions, that it takes 5 to 7 years to construct a large power 
plant, and that the unexpected loss of a load of the magnitude 
of the combined peak demand of the Towns would impose a sub- 
stantial. burden on Edison. It also stated that the rate schedule 
provides for reasonable notice and that the company "would 
hardly be in a position to insist on a five year period if a 
shorter period is reasonable” (R. 438). The conflicting assertions 
contained in the pleadings plainly raised fact questions as to the 
appropriate length of such notice provisions and indicated that an 
assessment of the reasonableness of Edison's rate schedule would 
involve factual information on such matters as Edison's past ex- 
perience in installing new units, its rate of load growth, and 
its prospects for disposal elsewhere of capacity rendered 
temporarily superfluous by the action of a customer. Such 


information can be developed only in a hearing. The same 


kinds of fact questions arise concerning the exception to the 


5-year notice requirement for peaking units of not over 20 per- 
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cent of the customer's annual peak load, which could be installed 
on only two years' notice, and as to the requirement 1imiting 
sales for resales without Edison's consent. 

Thus, the Commission decision to submit these issues to 
hearing was well based, particularly since the aoroorinteness 
of some type of notice provision was conceded. For under its 
rate review authority under Sections 205 and 206 of the Power 
Act, the Commission, if it finds particular rate schedule pro- 
visions invalid, would then have to determine what substitute 
provision, if any, would be just and reasonable. : 

Inasmuch as the anticompetitive contentions raised by the 
Towns could not reasonably be disposed of on a summary basis 
without hearing, the cases relied upon by them (Br. Pp- 24-26) 
for the proposition that the Commission has the aos reject 
filings are inapplicable. None of those cases required any 
factual or policy evaluations. Thus, in United Gas Pipe Line 
Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956), the Court 
held that the Commission should have rejected an increased 
rate filing that was concededly precluded under the applicable 
rate contract. The only issue in the case was the legal 
question of whether the terms of a private rate contract could 
preclude a natural gas company from filing increased rates 
under Section 4 of the Natural Gas Act. It is clear, however, 
that where the contractual right to file a rate change requires 
a resolution of factual issues the Commission must conduct a 


hearing which may also involve rate level issues. Shell oil 


Co. v. F.P.C., 334 F. 2d 1002, 1007 (CA3, 1964); City of 
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Corinth v. F.P.C., 268 F. 2d 10 (CA5), certiorari denied, 361 
U.S. 900 (1959). 

The other cases cited by the Towns (Br. p. 26) as instances 
of the Commission's authority to reject filings also have no 
applicability here. They all involved situations where a filing 
was specifically precluded by an earlier Commission determina- 
tion. In Amerada Petroleum Corp. v. F.P.C., 293 F. 2d 572 (CAl0, 
1961), certiorari denied, 368 U.S. 976 (1962), the rate increase 
filing rejected by the Commission was made while a previous in- 
crease was still under suspension and as such was barred by a 
provision of its regulations specifying that, during the suspen- 
sion of a filing, the prior existing rate was not to be changed. 


Superior Oil Co. v. F.P.C., 322 FP. 2d 601 (CA9, 1963), certiorari 


denied, 377 U.S. 922 (1964), and F.P.C. v. Texaco Inc., 377 U.S. 


33 (1964), supra, both involved rejections of certificate appli- 
cations on the basis of Commission regulations specifying that 
filings based on certain types of contract provisions, including 
those involved in those cases, would be rejected. Both courts 
upheld the rejection of the applications in question. As the 
Ninth Circuit expressed it (322 F. 2d at 605): 
Under’ the existing regulations * * * there 

being no request for an amendment, waiver or 

repeal thereof, and no contention that the re- 

jected filings did not contain price-changing 

provisions’ proscribed thereunder, the Commis- 

sion was required to summarily reject the filings 

without hearing. It follows that the only real 

issue presented on this review is the validity 


of the regulations pursuant to which summary 
rejection was ordered. 


Plainly, therefore, neither Superior nor Texaco supports peti- 
tioners' position here. The provisions to which the Towns 
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object have never been found universally improper in aigeneral 
rulemaking proceeding, as had the price-changing clauses in 
these cases. The difference, practical as well as theoretical, 
is clearly suggested by the Supreme Court's observation in 
Texaco (377 U.S. at 44) that 
To require the Commission to proceed only 

on a case-by-case basis would require it, so 

long as its policy outlawed indefinite price- 

changing provisions, to repeat in hearing after 

hearing its conclusions that condemn all of 

them. xkee 

In F.P.C. v. Hunt, 376 U.S. 515 (1964) and the Permian Basin 
Area Rate Cases, 390 U.S. 747 (1968), upon which the Towns also 
rely, there was a question of the right of producers to file 
for increased rates in the face of a moratorium ordered by the 
Commission. Hunt involved a temporary certificate, conditioned 
to prohibit such filings while the permanent certificate proceed- 
ing was pending; in Permian, the moratorium was imposed as 
part of the order determining just and reasonable area rates. 
In both cases, the Court held that the Commission could validly 


impose a restriction on future increased rate filings. 


The Towns' position that the Commission erred in not 


acting summarily without any hearing is not aided by the asser- 


tions in its brief to the Court that the provisions of the new 

rate schedule could jeopardize its opportunity, pending comple- 

tion of a hearing, to purchase from new sources, although such 

factors may warrant expedited handling in the hearing. | The 

Towns’ brief (p. 31) states in particular that their participa- 

tion in the Vermont Yankee Nuclear project might be jeopardized if 
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Edison insists on the maximum five-year notice under the new rate 
schedule because the participants' offer must be acted upon by 
October 27, 1970.: This offer was apparently not even tendered 
until after the Commission's orders here were entered and hence 
was not called to the Commission's attention at that time. We 
may note, however, that the hearing examiner has ruled that the 
issues relating to the validity of various notice provisions in 
the new rate schedule should be severed from the other issues 

for separate and early disposition. 

In summary, therefore, the Towns are clearly wrong in insist- 
ing that the antitrust issues raised by Edison's filing required 
the Commission to reject the filing summarily. If anything, those 
issues called for suspension and the institution of a hearing, 
the course which the Commission has followed. 

B. The Commission Reasonably Concluded That the Data 

Filed By Edison Was In Substantial Compliance With 
e Commission's Regulations 

The Towns argue further (Br. pp. 37-40) that the Edison 
filing should have been rejected because the company did not 
explicitly break down by functions its depreciation reserves 
and depreciation expenses. These figures are called for by 
Section 35.13(b) (4) (iv) of the Commission's Regulations which 


specifies that a rate increase filing under that section should 


be accompanied, inter alia _, by Statements E 5/ and I 6/. Edison 


5/ Statement E ~- Accumulated depreciation. A statement of the 
accumulated provision for depreciation by functional classi- 
fication as of the beginning and the end of the test period. 


6/ Statement I ~ Depreciation expense. For the test period 
Show depreciation expense by functional classification. The 
annual rates used in computing such expense and the method 
of determining such depreciation rates should also be shown. 
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submitted these statements but did not therein make the func- 
tional break down required. 

At the outset it should be made clear that the Towns' dis- 
cussion (Br. pp. 37-38) of the Commission's Uniform system of 
Accounts is irrelevant to the question whether the Edison filing 
complied with the Regulations as to treatment of depreciation. 

In particular, the statement that "* * * data must be "in the 
form prescribed by the Commission's Uniform System of Accounts 
. .. . ' 18 CFR §35.13" (Br. p. 38) has no application to 
Statements E and I. This requirement appears in the definition 
of certain other Statements that must be furnished (e.g-, State- 
ment A-Balance Sheet; Statement B-Income Statements) but is 
noticeably absent from Statements E and I. Instead, as noted 
above, these Statements are required to be rendered “by functional 
classification." The quoted words have a distinct meaning; thus, 
footnote 2 to Statement D reads: 

Functional classification refers to the classi- 


fication as among production, transmission, distri- 
bution, and general functions. 


That is also the breakdown required in Statements E and I. There 


is simply no question of "compliance" with the Uniform System of 
Accounts. 
The Company has not in the past functionalized depreciation 


items even for its own internal purposes.7/ It was apparently 


y Edison was in the process of functionalizing depreciation 
or 1969, as a result of a Commission compliance audit, at the 
time the rate filing was made. The journal entries functional- 
izing depreciation for 1969 were filed with the Commission on 
April 22, 1970, and were available to the public. The test year 
used in the cost study supporting the rate increase was 1968. 

A 1969 test year, with depreciation functionalized, is being 
used by Edison in the rate proceeding, which is in progress. 
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for that reason that it did not show functional classifica- 
tions called for in Statements E and I. While this could have 
been done regardless of the Company's accounting method, the 
Towns' claim that Edison's failure to do so saddled them with 
®the heavy burden of developing themselves the functional allo- 
cations when all of the critical underlying data is under the 
control of Edison" (Br. p. 39) was reasonably not accepted as 
valid by the Commission. For the fact is that all the data 
needed to develop such allocations is easily available in the 
rate filing itself; nor is their derivation a difficult process, 
as we discuss below at pp. 18-19. Thus there was in fact, if 
not in form, adequate compliance with the filing regulations. 
The standard for rejection of a rate filing is set forth in 
Section 35.5 of the Commission's Regulations: 

§35.5 rejection of material submitted for filing. 

The Secretary, pursuant to the Commission's 
rules of practice and procedure and delegation of 


Commission authority, shall reject any material 
submitted for filing with the Commission which 


tently fails to substantially comply with the 

aj Ticabie r rements set forth in tris part, 

or the Commiscton's Tules of practice and procedure. 

{Emphasis added.] 
Edison's filing was of course governed by this section. 

Functionalized depreciation reserves can readily be devel- 
oped by applying to the total depreciation reserves (R. 753) the 
percentages applicable to the comparable functions of depreciable 


plant. Functionalized depreciable plant can be derived from the 


company 's study by subtracting non-depreciable items from the 


various functions of gross plant, shown by accounts on Statement 
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D (R. 751-752). The non-depreciable items are Land and Land 
Rights, shown by accounts on Statement D (R. 751-752), and 
Leased Property. 8/ Functionalized depreciation expense can 
be derived by applying 3 percent (the figure which results from 
the company's depreciation practice (R. 765, 782) to each 
function of depreciable plant (derived above) . 9/ 

It seems clear, therefore, that the divergences from strict 
compliance with the Regulations did not supply any reason for re- 
jecting the Edison filing. Edison substantially complied with 
the applicable requirements, and as we have demonstrated, its 
filing was sufficient to allow the information not Earer directly 
to be derived with reasonable accuracy. No more onc AoESEEey 
to enable the Commission to decide intelligently the question of 
suspension. The purpose of the filing as such, it should be 


recalled, is primarily to enable the Commission to determine 


whether there should be suspension and hearing. It is neither 


8/ The only point at which the Towns would have Had to resort 
to estimation is in conjunction with a small Leased Property 
item not shown in Statement D. The annual amortization for this 
item amounts to some $44,284 (1968) (reported by Edison in its 
FPC Form No. l-a document available to the public in the 
Commission's offices). This insignificant item would not have 
distorted the result reached sufficiently to require’ oejectron 
of the filing. 


9/ Such functionalization based on gross plant was Eon in 
Edison's cost of service submittal in support of its rate 
filing. But the results of this procedure might not be identi- 
cal with the functionalization subsequently adopted by Edison 
after an in depth review of the functionalization concept as 
applied to the company's total book reserve for depreciation. 
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required nor designed to make possible, without more, the 
determination of just and reasonable rates. 
C. The Towns' Allegations of Inadequate Service Not 
Only Did Not Require Rejection, But Were Dealt 
wate By the Commission in the Only Proper Way 


The Towns also claim that Edison's increased rate filing 


should have been rejected, without hearing, on the ground that 


they have been receiving, and expect to receive in the future, 
less than a normal utility grade of service from the company 
(Br. pp. 40-46). There is, however, no justification for the 
position that because of admitted aifficulties in bulk power 
supply, the Edison filing should be rejected out of hand. 

It is as clear here, as it is in the case of the Towns’ 
antitrust contentions, that a hearing is required to arrive at a 
proper resolution of the service question. The nature, extent, 
and cause of the power supply difficulties have not been determined. 
These issues must be resolved after hearing, since they necessarily 
involve factual evaluations. Por example, there is an issue as 
to the responsibility for the voltage reductions that have taken 
place. The Towns assign the responsibility to Edison, whereas 
E@ison asserts that they are part of a regional problem which 
Edison, by reducing voltage occasionally, has been doing its 
part to solve (R. 550-551, 598, 599-602). Such factual issues will 
be taken up in the hearing prescribed by the Commission in its 
second order of June 26, 1970 (R. 738-742). In that hearing it 
will also be possible to determine, as the Commission directed 
in its order, "whether the quality and adequacy of electric 
service rendered by Edison to its wholesale customers may affect 
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the lawful rates to be charged for such service” (R. 742) and 


if so, to what extent. 

To reject the filing on service grounds without evaluation 
of this question would be tantamount to prejudgment of the 
quality-of-service issue. For, assuming arguendo that it would 
be found as a result of the hearing that Edison was Sieriiee 
entitled to some increase in its wholesale rates, refusal to 
consider any increased rate filing absent improvement in service 
would amount to an ex parte determination that Edison must be 
penalized for its bulk power supply difficulties. Here, 
as in the case of the antitrust allegations discussed at pp. 9-16 
above, the Towns have confused the making of allegations which 
require a hearing with a showing that the increased rate filing 
may not lawfully be considered (i.e., that it must be rejected 
summarily without hearing). Consequently, while the service 
issues have a place (which the Commission has duly recognized) 
in the hearing, they do not provide grounds for summary rejection 
of the filing. 

II. THE COMMISSION'S SUSPENSION ORDER IS NOT REVIEWABLE 

The petitioning Towns, as well as the amici, also chal- 
lenge the Commission's determination that Edison's changed rates 
were not suspended for the maximum five-months period but only 
for one day. They would have this Court substitute its judgment 
for that of the Commission by ordering a five-months' suspension. 

While we will subsequently show that the claims that the 
one-day suspension constituted a discriminatory departure from 
an allegedly established administrative practice are unwarranted, 
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our basic view is that those contentions may not properly be 
considered by this Court. For the law is well-established that 
the exercise of a federal regulatory agency's discretion with 
respect to suspending a rate change is not reviewable. 10/ E.g., 
Arrow Transportation Co. v. Southern Ry., 372 U.S. 658, 670 
(1963); National Industrial Traffic League v. United States, 
287 F. Supp. 129 |(D.D.C.--three-judge, 1968); Movers’ and 
Warehousemens' Association v. United States, 227 F. Supp. 249 
(D.D.C.--three judge, 1964); Bison Steamship Corp. v. United 
States, 182 F. Supp. 63 (N.D. Ohio-three-judge, 1960); Lucken- 
bach Steamship Co. v. United States, 179 F. Supp. 605 (D. 
Del.--three-judge, 1959), suspension issue vacated as moot, 364 
U.S. 280 (1960); National Water Carriers Association v. United 
States, 126 F. Supp. 87 (S.D.N.Y.--three-judge, 1954); Carlsen v. 
United States, 107 F. Supp. 398 (S.D.N.Y.--three-judge, 1952). 
The cases show that the basis for this rule is that other- 
wise the courts would be exercising administrative functions 
entrusted by Congress to the agencies. See, e.g., National 
Industrial Traffic League, supra, 287 F. Supp. at 132; Lucken- 
bach Steamship Co., supra, 179 F. Supp. at 610. Indeed, it was 
to foreclose such judicial actions through issuance of injunc- 


tions that the Interstate Commerce Commission was vested with 


its suspension authority. Arrow Transportation Co., supra, 


372 U.S. at 667-668. While petitioners accurately point out 


10/ As Boston Gas Points out (Br. p. 9), suspension orders may 
be reviewed to the extent they make definitive legal determina- 
tions, as for example, that a rate filing is not contractually 
barred. 


= 22 — 


that the precise issue in Arrow Transportation Co., supra, was 
the power of the courts, under their equitable powers, to ex- 
tend the suspension period that this statute authorized the 
Interstate Commerce Commission to impose, the Court in Arrow 
concluded that Congress had intended "to foreclose a judicial 
power to interfere with the timing of rate changes” [Emphasis 
in original.] (372 U.S. at 668). The Towns’ attempt to differ- 
entiate (Br. p. 53, n. 23) the cases holding refusals to suspend 
non-reviewable for that reason alone ignores that review of any 
exercise of the Commission's discretion with respect to suspen- 
sion would constitute judicial interference with the ‘timing of 
a rate change. 

The suggestion of Boston Gas in its amicus brief (p. 10) 


that there should be less judicial restraint to review decisions 


of the Power Commission because there is no opportunity for 


reparations under the Federal Power or Natural Gas Acts, such 
as exists under the Interstate Commerce Act, is not generally 
sound and certainly irrelevant here. In the first place, the 
‘doctrine of non-reviewability has been applied in motor carrier, 
as well as railroad, cases (National Industrial Traffic League, 
supra; Carlsen, supra), although neither refunds nor reparation 
could be ordered with respect to motor carrier rates. T.I.M.E. 
Inc. v. United States, 359 U.S. 464 (1959). Moreover; it is 
apparent that the purpose of the one-day suspension (instead 

of no suspension) was simply to assure the Commission's auth- 
ority to order refunds as a result of its rate investigation, 


just as the Interstate Commerce Commission may clearly do in 


rail and water carrier cases without even a nominal suspension. 
| 
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For the Commission's authority to order Section 205(e) refunds 
may depend not only on its power to suspend a rate (see Gas 
Service Co. v.'F.P.C., 108 USAppDC 334, 282 F. 2a 496 (1960)), 
but also on the exercise of that authority. See Mobile Gas 
Service Corp., 12 FPC 1422, 1424 (1953), reversed on other 
grounds sub nom. Mobile Gas Service Corp. v. F.P.C., 215 F. 2d 
883 (CA3, 1954), affirmed sub nom. United Gas Pipeline Co. v. 
Mobile Gas Service Corp., 350 U.S. 332 (1956). 
The Towns’ reliance (Br. pp. 51-53) on Amarillo-Borger 

ress, Inc. v. United States, 138 F. Supp. 411 (N.D. Tex.-- 
three-judge, 1956) vacated as moot, 352 U.S. 1028 (1957) and 
a number of cases following it, 1l1/ is misplaced. In those 
cases, the courts, while recognizing the non-reviewability of 
the agency's initial exercise of its discretion, held review- 
able Interstate Commerce Commission orders vacating prior sus- 
pension orders|on the grounds that the reason for the change 
of mind resulting in the vacating orders had not been adequately 
explained. The present case is plainly different since what 
is sought to be reviewed is the initial exercise of the Commis- 
sion’s discretion. It should be added that Amarillo-Borger 
and its progeny have been found unpersuasive in several more 
recent cases refusing to review similar orders vacating suspen- 


sions. Oscar Mayer and Co. v. United States, 268 F. Supp. 977 


(W.D. Wis.--three-judge, 1967); Freeport Sulphur Co. v. United 


/ Long Island R.R. v. United States, 140 F. Supp. 823 (E.D. 
N.Y.--three-judge, 1956); Dixie Carriers, Inc. v. United States, 
143 F. Supp. 844 (S.D. Tex.--three-judge, 1956), vacated as moot 


sub nom. Atchison, Topeka & Sante Fe Railroad Co., et al. v. 
Dixie Carriers, Inc., et al., 355 U.S. 179 (1957). 
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States, 199 F. Supp. 913 (S.D.N.Y¥.--three judge, 1961) . 12/ 

While under the statute it seems clear that the Commission 
is intended to make ad hoc determinations as to whether rate 
changes should be suspended and for what period, petitioners and 
amici claim that suspension for less than the maximum five months 
period constituted an abuse of discretion primarily on the ground 
that the Commission departed from an allegedly established practice 
of suspending for five months absent extenuating pane 
But the basic predicate for this claim is simply not valid in 
the context of electric rate increases. As a matter of fact, 
in the past ten years there have been only thirteen electric 
rate increase proposals that have been suspended by the Commis- 
sion. Of these, nine were suspended for five months and four 
for one day. During the period July 1, 1964 to date, there have 
been twenty-eight electric rate increases accepted for filing 
without suspension. 13/ During that period there wereceisx 
five-months suspensions and three one-day suspensions. This 
certainly cannot be characterized as an “established administra- 
tive practice." 

Moreover, the one-day suspension here is comparable to 
the one-day suspension in Utah Power & Light Co., 30 FPC 885 (1963), 
and the one-day suspension with respect to an earlier Boston 


Edison increase, notwithstanding Boston Gas' efforts (Br. p- 3, 


a4 In Atlantic Coast Line R.R. v. United States, 173 F. Supp. 
1 (E.D. Va.--three-judage 1958), to which the amicus brief 

of Boston Gas refers, a vacating order was set aside on the 
ground that the I.C.C. in that case had not followed ai permis- 
sible procedure by issuing its second order without affording 
interested parties an opportunity to be heard. 


13/ Excluding eight nominal rate increases amounting to less 
an $1,000. 
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nm.) to distinguish the cases. As Boston Gas points out, in 
both of those situations the new rates had the effect of reduc- 
ing disparities in rates among the utility's customers. 14/ 
The present rate increase filing was intended to achieve a com- 
parable result, for according to the company's filing its whole- 
sale customers taking at 14 Kv (both municipal and investor 
owned utilities) were contributing a disproportionately low 
portion of the company's earnings at the existing rates (R. 782, 


824). The new rates were designed to equalize the contribution 


to earnings by various loads (R. 823). 15/ It should be noted 


14/ The Commission did not, however, express its basis for 

ese one-day only suspensions. Subsequently, one of the 
Commissioners indicated his view that, in Utah, supra, the 
reason was a showing that there had been a reasonable likelihood 
that the increase was required. See Florida Gas Transmission Co., 
34 FPC 995, 998 (Commissioner Ross, dissenting . 


15/ The company's earnings (using normalization for liberalized 
lepreciation) with respect to the sales covered by the rates 
here at issue were broken down at existing rates as follows 

{R. 824): 


Sales to Municipals at 14 Kv: 3.4% return 
(Petitioners, Norwood, Concord, 
and Wellesley) ; 
Sales to private utilities at 14 Kv: 5.17% 
(Boston Gas) 
Sales to private utilities at 115 Kv: 6.9% 
{New England Power Co.) 
Overall 4.4% 


Under the new rate schedule Edison projected the earnings 
as follows (R. 823): 


Sales to Municipals at 14 Kv: 6.12% 
Sales to Private at 14 Kv: 7.50% 
Sales to Private at 115 Kv: 6.83% 
Overall 6.74% 
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that even if the overall revenues are determined to be excessive, 


the one-day suspension will permit any refunds to be distributed 
in accordance with the new allocation if that is appropriate 
and thereby prevent any customer from contributing an excessive 
share of the earnings (whatever the proper level) for that 
period. | 

The Towns also suggest (Br. p. 56) that the Commission's 
one-day suspension departed from a supposed norm because the 
Commission suspended a number of other recent electric rate 
increases for five months where the percentage increases in the 
rates were less than here. But in so doing they ignore the fact 
that the rates sought in those cases would have resulted in 
higher rates of return than the 6.74 percent sought by Edison. 
In Wisconsin Electric Power Co., Docket No. E-7546, issued 
July 21, 1970 (not yet reported), the proposed rates were to 
result in a 7.5 percent return, while in Union Electric Co., 
Docket No. E-7525, issued February 19, 1970 (not yet reported) , 
the proposed rates were designed to yield a 7.47 percent return. 
Absent a rigid policy of suspending for five months all electric 
rate increases (which, as we have shown, has not existed), there 
is certainly no presumption that each of these cases--based on 
different requests for earnings, different allocation problems, 
and different presentations---should necessarily have been 
treated identically by the Commission. Cf. F.C.C. v. WOKO, Inc., 


329 U.S. 223 (1946). : 


III. THE COMMISSION DID NOT ERR IN WAIVING THE 
REQUIREMENT FOR FILING SUPPORTING DATA 60 
DAYS PRIOR TO THE EFFECTIVE DATE OF A CHANGED 
RATE 

The Towns and the amici claim that the Commission committed 
reversible error in not delaying the effective date of the rate 
schedules until at least May 31, 1970 (60 days after completion 
of the filing), because of the provisions of Section 35.13(b) (4) (i) 
of its Regulations. Infra, p. 35. That position is also without 
merit. 

Section 35.13 (b) (4) (i) of the Regulations provides that 60 
days before a rate increase is proposed to become effective the 
filing utility shall submit to the Commission supporting cost 
data (described in detail in Statements A through 0 of that 
section), sales and revenue data (described in Section 35.13(b) (1)) 
and a summary statement of the proposed increased rate. The 
rate schedule is not required to be submitted at this time. The 
rate schedule and other information required under Section 35.13(a) 
and (b) (2) and (b)(3) of the Regulations, infra, p. 35,must be filed 
with the Commission and mailed to the customers and State regu- 
latory commissions not less than 30 days prior to the proposed 
effective date (Section 35.3 of the Regulations, infra, p. 34). 
There is no requirement that the public be apprised of the sup- 
porting cost data until that time. 16/ The 60-day filing require- 
ment for cost data is therefore not a public-notice provision, 
contrary to the Towns’ claim (Br. p. 63). It is merely a require- 
ment that certain detailed cost data be submitted to the 


Commission in advance of a rate schedule filing in order to 


16 ‘the data is available to the public once filed. 
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permit the "expeditious processing of rate schedule filings by 


the Commission." Order No. 271, 30 FPC 850, at 851 (1963) . 

Since the only requirements for notice to the customers and 
the public are the 30-day provisions in Section 35.2 and 35.3 
of the Regulations, infra, p. 34, and since the filing was 
completed on March 30, 1970, so that the May 1, 1970 effective 
date conformed with this requirement, the Commission was fully 
warranted in treating the request for an effective date 30 days 
after completion of the filing as encompassing a request for 
a waiver of the 60-day requirement. While the request aia not 
make specific reference to Section 1.7 of the Rules of Practice 
and Procedure, which authorizes requests for waivers, the reason 
and purpose for the request and the company's interest were 
apparent--which is in substance all that Section 1.7 calls for. 

Moreover, since the 60-day period specified in the Regula- 
tions was designed solely to afford the Commission's staff 
additional time, beyond the 30-day public notice period, in 
which to process rate increase applications, the considerations 
pertinent to waiver of this period (where the 30-day period was 
not involved) related peculiarly to internal Commission 
operations. The claim of Boston Gas in its amicus brief (p. 7) 
that "the Commission may not, without following the procedures 
specified in its Rules of Practice and Procedure, waive other 
portions of its rules to the detriment of an interested party" 
must be judged in this context. | 

It should also be noted that the Commission's Regulations 
set out the rights of an interested party (Section 35.8) and 
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it is clear that the Commission's waiver in no way affected 


those rights. Section 35.8 of the Regulations provides that 
comments of any interested party concerning a rate schedule 
filing shall be made within 20 days after the date of such rate 
schedule filing. The Commission's order was not issued until 
29 days following completion of the filing, and in that order 
it gave consideration to all comments which were timely filed- 
Thus, neither Boston Gas nor any other customer was in any way 
aggrieved by the Commission's waiver of the 60-day provision 
of its Regulations. 
CONCLUSION 

For these reasons, the order of the Commission should be 

affirmed to the extent it is reviewable. 
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APPENDIX 


STATUTES INVOLVED 


Section 205, 16 U.S.C. 824d and Section 206, 16 U.S.C. 


824e, of the Federal Power Act, provides: 


RATES AND CHARGES; SCHEDULES; SUSPENSION OF 
NEW RATES 


SEc. 205. (a) All rates and charges made, de- 
manded, or received by any public utility for or in 
connection with the transmission or sale of electric 
energy subject to the jurisdiction of the Commission, 
and all rules and regulations affecting or pertaining 
to such rates or charges shall be just and reasonable, 
and any such rate or charge that is not just and 
reasonable is hereby declared to be unlawful. 

(b) No public utility shall, with respect to any 
transmission or sale subject to the jurisdiction of the 
Commission, (1) make or grant any undue preference 
or advantage to any person or subject any person to 
any undue prejudice or disadvantage, or (2) main- 
tain any unreasonable difference in rates, charges, 
service, facilities, or in any other respect, either as 
between localities or as between classes of service. 

(c) Under such rules and regulations as the Com- 
mission may prescribe, every public utility shall file 
with the Commission, within such time and in such 
form as the Commission may designate, and shall 
keep open in convenient form and place for public 
inspection schedules showing all rates and charges 
for any transmission or sale subject to the jurisdic- 
tion of the Commission, and the classifications, prac- 
tices, and regulations affecting such rates and 
charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classifi- 
cations, and services. 

(a) Unless the Commission otherwise orders, no 
change shall be made by any public utility in any 
such rate, charges, classification, or service, or in any 
rule, regulation, or contract relating thereto, except 
after thirty days’ notice to the Commission and to 
the public. Such notice shall be given by filing with 
the Commission and keeping open for public inspec- 
tion new schedules stating plainly the change or 
changes to be made in the schedule or schedules then 
in force and the time when the change or changes 
will go into effect. The Commission, for good cause 
shown, may allow changes to take effect without re- 
quiring the thirty days’ notice herein provided for 
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by an order specifying the changes so to be made 
and the time when they shall take effect and the man- 
ner in which they shall be filed and published. 

{e) Whenever any such new schedule is filed the 
Commission shal] have authority, either upon com- 
plaint or upon its own initiative without complaint, 
at! once, and, if it so orders, without answer or formal 
pleading by the public utility, but upon reasonable 
notice, to enter upon a hearing concerning the lawful- 
ness of such rate, charge, classification, or service; 
and, pending such hearing and the decision thereon 
the Commission, upon filing with such schedules and 
delivering to the public utility affected thereby a 
statement in writing of its reasons for such suspen- 
sion, may suspend the operation of such schedule and 
defer the use of such rate, charge, classification, or 
service, but not for a longer period than five months 
beyond the time when it would otherwise go into 
effect; and after full hearings, either completed be- 
fore or after the rate, charge, classification, or serv- 
ice goes into effect, the Commission may make such 
orders with reference thereto as would be proper in 
@ proceeding initiated after it had become effective. 
If the proceeding has not been concluded and an order 
made at the expiration of such five months, the pro- 
posed change of rate, charge, classification, or service 
shall go into effect at the end of such period, but in 
case of a proposed increased rate or charge, the Com- 
mission may by order require the interested public 
utility or public utilities to keep accurate account in 
detail of all amounts received by reason of such in- 
crease, specifying by whom and in whose behalf such 
amounts are paid, and upon completion of the hear- 
ing and decision may by further order require such 
public utility or public utilities to refund, with inter- 
est, to the persons in whose behalf such amounts were 
paid, such portion of such increased rates or charges 
as by its decision shall be found not justified. At any 
hearing involving a rate or charge sought to be in- 
creased, the burden of proof to show that the in- 
creased rate or charge is just and reasonable shal] be 
upon the public utility, and the Commission, shall give 
to the hearing and decision of such questions prefer- 
ence over other questions pending before it and de- 


cide the same as speedily as possible. [49 Stat. 851; 
16 U.S.C. 824d] 


FIXING RATES AND CHARGES; DETERMINATION OF COST | 


OF PRODUCTION OR TRANSPORTATION 


SEc. 206. (a) Whenever the Commission, after a | 
hearing had upon its own motion or upon complaint, | 
shall find that any rate, charge, or classification, de- _ 
manded, observed, charged, or collected by any public | 
utility for any transmission or sale subject to the | 
jurisdiction of the Commission, or that any rule, reg- 
ulation, practice, or contract affecting such rate, 
charge, or classification is unjust, unreasonable, un- | 
duly discriminatory or preferential, the Commission | 
shall determine the just and reasonable rate, charge, 
classification, rule, regulation, practice, or contract 
to be thereafter observed and in force, and shall fix 
the same by order. 

(b) The Commission upon its own motion, or upon 
the request of any State commission whenever it can 
do so without prejudice to the efficient and proper 
conduct of its affairs, may investigate and determine 
the cost of the production or transmission of electric 
energy by means of facilities under the jurisdiction 
of the Commission in cases where the Commission 
has no authority to establish a rate governing the 
sale of such energy. [49 Stat. 852; 16 U.S.C. 824e] 
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(c) Common stock capital. Show for each 
sale of common stock during the five-year 
period preceding the date of the most re- 
cently available balance sheet: 

(1) Net proceeds. 

(2) Net proceeds per share. 

(3) Book value per share at date immoedi- 
ately prior to date of issuance. 


4 Ralatiooshto of snnual eernings pet share co average the 


easeiot montniy.cacasiase latest reported carnings 


month, 
7 Relationship of dividend per share to average high-low market valne of stock. 


ferred taxes debit and credit should be 
shown. There also should be shown the 


(4) Latest published earnings per share 
at date of issuance. 

(5) Dividend rate at date of issuance. 

(6) The following information on out- 
standing common stock for each of the five 
calendar years preceding the date of the 
most recently available balance sheet: 
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In The 
UNITED STATES COURT OF APPEALS 
FOR! THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24450 


MUNICIPAL LIGHT BOARDS OF 
READING AND WAKEFIELD, MASSACHUSETTS, 
Petitioners 


v. % 
FEDERAL POWER COMMISSION 
Respondent 


On Petition ‘for Review of Orders of 
the Federal Power Commission 


BRIEF FOR INTERVENOR 
BOSTON EDISON COMPANY 
The pending case has not been previously before this 
Court. 
ISSUES PRESENTED 
1. Whether the FPC was correct in assigning a "filing 


date” to Boston Edison's application for increased rate 


where the application was completed, instead of rejecting the 
application. 

2. Whether the FPC abused its discretion in assigning 
an "effective date” for the new rates, thirty-one days after 
the "filing date", following a one-day suspension period 
which enables’ the Commission to later order refunds if found 


appropriate after decision on the merits. 


STATEMENT OF THE CASE 


The few procedural facts necessary to decision are 


mentioned in the briefs already submitted and are referred 
to here in the Argument in conjunction with the applicable 
Federal Power Commission Rules and Regulations. 
SUMMARY OF ARGUMENT | 

Edison, an intervenor here supporting the Federal Power 
Commission Orders, submits that the Commission's procedure 
of accepting Edison's Rate S-1 for filing, suspending it, 
and fixing hearing with provision for refund is patently 
sound. It protects the interests of Petitioners and the 
Amici Curiae,all of whom are Rate S-1 customers, and is fair 
to the company. Summary rejection of the Rate S-] filing on 
the basis of factually disputed contentions would have been 
clearly erroneous and contrary to law. The decision as to 
the suspension period was a proper exercise of judgment in 
an area peculiarly entrusted to the Commission's discretion: 

ARGUMENT : | 


I 


APPELLATE COURTS SHOULD NOT BE REQUESTED , 
TO BE THE INITIAL TRIER OF A FACTUAL DISPUTE 


The Petitioners seek appellate review of a oO case 
while it is at an interlocutory stage at the Federal Power 
Commission, prior to the completion of the evidentiary 
hearing which is now in progress. They also raise the spector of 


antitrust in connection with the notice provision of Rate S-1 


= 


("Five years' notice . . . or other notice reasonable in the 
circumstances . . ."), while admitting that "[o]bviously, 
Edison is entitled to some protection from sudden increase 

or decreases in load by its resale customers. . . ." (R. 
346-408, Pet. Notice to Reject at 29). They allege that 
Edison's service is poor. These are obviously factual issues. 
They present a number of contentions which turn on factual 
issues. The Federal Power Commission should be given the 


opportunity to address itself to these matters, hear the 


evidence and make its findings prior to consideration by this 


Court. 

Factual disputes clearly are not for de novo resolution 
by an appellate court. The Federal Power Act provides that 
"Me finding of the Commission as to the facts, if supported 
by substantial evidence, shall be conclusive.” Sec. 313(b), 
16 U.S.C. 8251. As this Court noted in Deutsch v. United 
States Atomic Energy Commission, 130 U.S. App. D.C. 339, 342; 
hou Fea 404, 407 (1968). . 

It is well settled that the fact-finding function is 

within the exclusive province of the administrative 

agency. We appear unable to establish a substantial 
recognition at the Bar that "[t]he judicial function 


4s exhausted when there is found to be a rational 
basis for the conclusions approved by the administrative 


body.” Rochester Telephone Corp. v. United States, 307 

UlS. L25jatelL4Oneme (rootnote with numerous 

citations omitted). 

For a recent discussion of this doctrine by the United 
States Supreme Court, see McKart v. United States, 395 U.S. 
185, 193-195 (1969). 

The Petitioners urge that Edison's rate S-1 filing should 
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have been rejected because of their allegation of antitrust 
and poor service. The Secretary pursuant to section 35.5 of 
the Commission's regulations (18 C.F.R. §35.5) must reject a 
rate filing submission under the following standards 


The Secretary, pursuant to the Commission's rules 
of practice and procedure and delegation of Commission 


authority, shall reject any material submitted for 
filing with the Commission which patentl fails to 
substantially comply with the SSAnoene requirements 
se or n s part, or the Commission's! rules of 


practice and procedure. (Emphasis added.) — — 

There® is nothing in the regulations which provides for 
the rejection of a rate filing on the basis_of objections to 
‘its merits. The Commission's delegation of responsibility 
for rejection of rate filings to the Secretary creates the 
mechanism that is intended to preserve adequate standards of 
technical compliance with the Commission's filing require- 
ments and not as a device for short circuiting procedural 
mechanisms to resolve factual issues as to the merits of the 
filing. 

The factual issues raised by Petitioners are currently 
the subject of a public hearing ordered by the Commission. 
The issues being aired are those raised by the Petitioners 
in their brief submitted to this Court. In their view, their 
allegations made before the Commission regarding antitrust 
and reliability of service should have been reason enough 
for the Commission to summarily reject Edison's filing with- 
out a hearing. The hearing now taking place will allow the 


Commission to develop and interpret those issues. The hearing 


is also affording Edison the opportunity to present evidence 


Si 


supporting its contention that the S-l1 filing is not in 
contravention of national antitrust policy and that it is 
rendering a public utility grade of service. 


The Rate S-1 terms and conditions now in effect have not 


obstructed the Petitioners' ability to participate in the 


various joint power supply projects in New England. The 
notice requirements are predicated upon the planning and 
operating needs of Edison and are always subject to a 
standard of reasonableness. 

Predating the submission of Rate S-1 to the Commission, 
in discussions with its customers, including petitioners, 
Edison has made it clear that if the Petitioners choose to 
accept power from one of the current New England joint power 
supply ventures, Edison will wheel the power and offer 
partial requirements service for the balance of Petitioners’ 
load. 

The notice provisions of the S-1 rate all relate to 
effective planning and operation of Edison's system. The 
cancellation by Rate S-1 customers of all or part of Edison's 
service obviously could have a significant impact on Edison's 
planning and operation and ultimately on Edison's retail 
customers. Since it takes 5 to 7 years to construct a large 
power plant, any S-1 customer planning to participate in 
such a project would not find the five-year notice burdensome. 
It does, on the other hand, give Edison reasonable and 
necessary notice of a customer's future plans. Edison, with- 


out such notice, would be unable to make sound forecasts and 
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economic studies to determine the amount of additional 
capacity for which it should plan. 

By the end of 1970 the Rate S-1 filing data estimated 
the combined demands of the seven S-1 customers to be in 
excess of 370,000 kilowatts. The unexpected loss of a load 
of this magnitude without five years' notice could work a 
substantial hardship on Edison. On the other hand, the — 

- amounts of power which will become available to the Rate S-1 
customers from the current joint ventures in 1970, 1971, and 
1972 are known to be much smaller. For this reason, Edison 
-found that a much shorter notice period was reasonable in 
these circumstances. 

These and similar issues, which have been under 
discussion for some years with Staff and customers in 
connection with N and N-1 rates, and which the Petitioners 
attempt to tie to antitrust implications, are not of a 
nature to warrant summary rejection by the Commission. The 
Report of the Attorney General's National Committee to Study 
the Antitrust Laws, Antitrust Developments 1955-68, states at 
page 204; 

A concomitant of the Supreme Court's insistence 

that regulatory agencies weigh the anticompetitive 

effects of transactions within their jurisdi¢tion 

is the requirement that the appropriate regulator 

agony be given an opportunity to do the necessary 

weighing. Accordingly, the court has developed 
e doctrine of primary jurisdiction to restrain 

from attacking, as violative of the antitrust laws, 

transactions specially committed to a regulatory 

agency's charge [citing discussion of United States 


v. Far East Conference, 342 U.S. 570 (1952) in 1955 
AttTy Gen. Rep. at ©70-79]. (Emphasis added: ) 


aS 


Indeed, Petitioners’ in quoting Municipal Electric Ass'n. of. 
Massachusetts v. S.E.C.; 134 D.C. App. at 150, 413 F. 2d (Br. 30); 
at 1057 shows that they understand the need for a hearing on 
this type of issue rather than summary rejection. The quoted 
portion of the decision by this Court states in part, "The 
assertions by the Municipals as to which they seek an 
evidentiary hearing - - -" (emphasis added.) - On page 33 of 
Petitioners' brief they comment that this Coent "remanded 


the proceeding with direction that the municipals' antitrust 


contentions be considered (emphasis added)." It is difficult 


to reconcile this emphasis on the need for an evidentiary . 
hearing before an administrative agency to consider antitrust 
matters with the petitioners present position that no hearing 
be granted and summary rejection be applied to the Edison 

S-1 Rate. 

The Commission's reasons for denying Petitioners' motion 
to reject the Rate S-1 filing were amply articulated. The 
Commission said, in denying summary rejection of Rate S-1 for 
filing, "Edison's contentions in support of its filing and 
the protest of its customers raise questions which can best 
be resolved through a public hearing”, (R.582, Order of 
April 29, 1970). On application for rehearing, the Commission 
stated that, — 

the substantive issues raised by the Towns, @-&-5 

antitrust and anticompetitive contentions, quality 

of service rendered, etc., do not warrant rejection 


of this rate filing. 


(R. 736, Order of June 26, 1970). These are explicit findings 
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A 
/ that the pleadings raise questions of substance that require 
/ 


/ 


/ hearing for the development of facts and argument. Nothing 
more is required for denial of summary procedure and an order 
fixing hearing. Certainly, contrary to the Petitioners’ 

claim (Pet. Br. 45-50), the Commission is not required in 

such an order to discuss in detail or to make findings on 

the merits of Petitioners' substantive claims. None of the 


cases cited by Petitioners at pages 45 to 50 of their brief 


hold to the contrary. 
The true impact of the Petitioners' rejection argument 
is perhaps most sans revealed in the charge at page 46 
of their brief that Edison at the time of the Rate S-1 filing 
was "already earning a more than adequate rate of return" 
and that the Rate S-1 "inflate[d] further its profits. "2/ It 
would seem that the Court and presumably the Commission are 
expected to accept, as a basis for summary rejection, 
Petitioners’ bare charges, though they clearly raise funda- 
mental factual questions which cannot be resolved in the 
absence of a record. 
II 
ACCORDING TO THE COMMISSION'S REGULATIONS, 
THE PROPER "FILING DATE" WAS MARCH 30, 1970 AND, 
IF THE RATE HAD NOT BEEN SUSPENDED, THE 


"EFFECTIVE DATE" WOULD HAVE BEEN 
THIRTY DAYS LATER, OR APRIL 30, 1970 


The return to Edison from its service to Petitioners and 
its three other municipals contained under Rate M was 3.4% 
in 1968. For these same customers it would have been 
6.12% under Rate S-l1 as shown in the filing data. 
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The Commission correctly assigned March 30, 1970 as the 
filing date of: Edison's Rate S-1. Section 35.2(c) of the 
Commission's regulations (18 C.F.R. §35.2(c)), defines the 
"Piling date” of a rate schedule as follows: 

The term "filing date” as used herein shall mean the 
date on which a rate schedule filing is completed by 
the receipt in the office of the Secretary of all 
supporting cost and other data required to be filed in 
compliance with the requirements of this part, unless 
such rate schedule is rejected as provided in §35.5. 

If the material submitted is found to be incomplete, 

the Secretary will so notify the filing utility within 

30 days of the receipt of the submittal. 

Ninety-two days prior to March 30, Edison filed all of 
data which it believed was required to be filed under the 
Commission's regulations, both the data required to be filed 
sixty days prior to the proposed effective date (18 C.F.R. 
§35-13(b)(4)) and the data required to be filed thirty days 
prior to the proposed effective date (18 C.F.R. §35.13(a)> 
(b) (1) £X2) £3))- (R-282). 

The Secretary of the Commission requested certain 
additional data and an explanation of certain other matters 
by letter dated March 17. (R- 444). Edison delivered the 


requested material on March 30, 1970. (R. 470). Although 


Edison did not believe that the requested material was 


required to be filed by either the 60 day or the 30 day filing 
requirements of the Commission regulations, it requested 

that, if the Commission felt otherwise, the date of submittal 
of the additional information be assigned as the filing date 
and that the rate be permitted to go into effect 30 days 


later, in accordance with the Commission's regulations. 
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(R. 470). Subsection 35.2e of the Commission regulations 
(18 C.F.R. §35.4¢)) defines the "effective date" of a rate 
schedule as, 


the date on which a rate schedule filed and posted 
pursuant to the requirements of this part is. 
permitted by the Commission to become effective 

as a filed rate schedule. The effective date 
shall be 30 days after the filing date, or such 
other date as may be specified by the Commission. 


The Commission accepted Edison's S-1 rate for filing 


on March 30 and let it become effective, after a one day 


suspension, on May 1, 1970. (R,580, Order issued April 29, 
1970). 


———"the Petitioners complain that Edison's filing data did 


not include a statement of depreciation "by functional classi- 
fication" as set forth in 18 C.F.R. §35.13(b)(4)(iv) 
Statement E. 

Edison historically has used a composite depreciation 
rate and used such rate in the cost of service seis filed 
with Rate S-1. As a result of a compliance audit by the 
Commission accounting staff, Edison in 1968 undertook to 
study the functionalization of its depreciation accounts. It 
engaged the economic consulting firm of Jackson and Moreland 
to conduct a complete analysis of its plant for the purpose 
of establishing separate depreciation accounts for the basic 
classes of plant. The study was not completed at the time of 
the Rate S-1 filing and this fact was known by the staff of 
the Commission. A preliminary study had been furnished to 
the staff during the summer of 1969 when the staff was 
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investigating Edison's costs in connection with the Rate N-l 
filing. Subsequently the study was completed and provided 
to the Commission staff and other parties in the consolidated 
rate proceedings before the Commission, including the 
‘Petitioners - The depreciation study is utilized in Edison's 
cost of service study for 1969, the test year being used at 


the hearings in the consolidated proceedings. 


The purpose of the data set forth in the Commission's 


regulations pertaining to rate schedule filings is solely 
to permit analysis, efficient evaluation, and expeditious 
processing of submitted rate schedulesby the Commission. 
This was succinctly stated in the Notice of Proposed 
Rulemaking issued on December 28, 1962 in connection with the 
complete revision of such regulations. 28 Fed. Reg. 128 
(2963). Paragraph 4 of the Notice states in part: 
The proposed revision revises completely the present 
regulations. More detailed cost and other data will be 
required hereafter in support of rate schedule submittals. 


The information provided by this additional data will 
enable the Commission to process rate schedule filings 


more expeditious y- nder e present regulations, e 
a require > be filed is inadequate for efficient 
evaluation by the Commission of rate schedule filings.... 


* * * 


(3) The notice requirements, §35.3, have been 
amended to permit filing of all rate schedules not less 
than 30 nor more than 90 days before the proposed effec- 
tive date of the schedule, unless exception is granted. 


(4) A new section, §35.6, permits a public utility 
to submit a rate schedule to the Commission staff for 
suggestions prior to filing the schedule . 


(5) Section 35.7 increases from two to five the 
number of copies of a rate schedule and accompanying 
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data to be filed, when the rate scheduled proposes 
increased rates or charges. The number of copies 
was increased in order to supply the Commission and 
{ts staff with a sufficient number of copies to 


expedite processi and analysis of such rate ‘schedule 
changes. =ey Sa AEE? Tae 


(6) Section 35.8 limits the date by which comments 
by interested parties must be submitted to 20 days : 
after the date of the rate schedule filing. Presently, 
the regulations do not specify any time limitation. This 
will assure time for consideration and review of all 
comments before Commission action on the rate schedules 
as filed. (Hmphasis supplied.) ¥ 


The purpose of the data listed in the regulations is 


solely for Commission use in carrying out its duties under 
section 205 of the Federal Power Act, 16 U.S.C. Soha. It is 
not for the Petitioners to seek rejection of a filing on the 
nds of technical non-compliance. In this case the 
Commission was well aware of the status of Edison's study to 
functionalize its depreciation accounts. The start had a 
preliminary copy of a report thereon. Further, the staff in 
the summer of 1969 had conducted an independent study of 
Edison's costs in relation to its rates to Petitioners. Under 
these circumstances, for the Commission to accept Edison's 
filing on the basis that the filing did "substantially comply": 
with the data requirements was certainly a matter within the 
discretion of the Commission. If the Commission felt that the 
lack of final data on functionalized depreciation prevented 
4t from analyzing and making an efficient evaluation of 
Edison's filing, it would have been the Commission's peroga- 
tive to complain, but certainly not the Petitioners’. 


In any event, the procedures followed did not prejudice 
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the Rate S-1 customers inasmuch as they had notice of 
Edison's proposed Rate S-1 at the time of the January 29 
submission. In fact they had ninety-two days notice. 
Cf. Udall v. Kalerak, 396 F.2d 746 (C.A. 9, 1968). While 
the question of waiver is raised in the Commission's orders 
and the dissent thereto, it need not be reached since the 
submission and filing were in substantial compliance with 
the regulations. Edison was precluded from presenting the 
explanation of its compliance with the regulations to the 
Commission by the Commission rules of practice and procedure 
which preclude the filing of answers to applications for 
fehearing (18 C.P.R. §1.34(d)). 
III 
THE COMMISSION DID NOT ABUSE ITS DISCRETION AND 
ADEQUATELY STATED ITS REASONS FOR 
SUSPENDING BOSTON EDISON'S 
APPLICATION FOR ONE DAY 
A. No abuse of discretion has occurred. -- Under the 

Federal Power Act, section 205(e), 16 U.S.C. 824de), when a 


new rate schedule is filed and before a hearing is held, the 


Federal Power Commission "may suspend the operation of such 


—_— 


schedule and defer the use of such rate . . ., but not fora 
longer period than five months beyond the time when it would 


otherwise go into effect... ." 


In the event the rate goes 
into effect at expiration of the suspended period and the 
Commission Later determines that it was too high, section 
205(e) continues, the Commission may "by further order require 


such public utility or public utilities to refund, with 
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interest, to the persons in whose behalf such amounts were 
paid, such portion of such increased rates or charges as by 


its decision shall be found not justified." Section 2.4(h), 


Regulations of the Federal Power Commission, (18 C.F.R. 2.4(h)) 


provides: 
' Suspension of a rate schedule, within the ambit of the 


Commission's statutory authority is a matter within the 
discretion of the Commission. ; 


Regulation 2.4(h) and section 205(e), Federal Power 
Act, 16 U.S.C. 824d(e), demonstrate the fallacy of Petitioners’ 
contention that all rate filings must be suspended for five 
months, unless the Commission presents compelling reasons for 
it to be otherwise. By the very language of 205(e), Congress |yA+ 
never intended to so restrict the Commission and, by its 
regulations, the Commission does not read such a restraint 
into its authority. In State Corporation Commission of 
Virginia, 14 FPC 805 (1955), the FPC noted that "Nothing 
the law or precedent of the Commission requires or implies 
the suspension of every rate change filed, (at 805)." The 
Commission continued, "In the exercise of its discretion, 
the Commission permitted the proposed increased rates of the 
gas producers to become effective November 1, 1954, or 
shortly thereafter, pursuant to the provisions of Section 
4(a) of the Act." The filings were made about 30 days 
earlier. The Commission noted (at 806-807): 
The exercise of the authority thus conferred upon the 
Commission is clearly discretionary. Courts have 
uniformly held that a determination by an administrative 


agency on matters committed to its discretion is 
entitled to dominant consideration. ... As the 


<i = 


Supreme Court said in [F.P.C. v. Hope Natural Gas Co., 
320 U.S. 591, 602 (12 imine oe the Commission's 
order does not become suspect by reason of the fact 
that it is challenged. It is the product of expert 
judgment which carries a presumption of validity." 


Petitioners have called t6 our attention no material 
facts, and we know of none, which lead us to conclude 
that permitting the rates here in question to go into 
effect was not within the discretionary authority 
conferred on us by the Natural Gas Act, or was not a 
proper exercise of that discretion. The Commission, 
in permitting the rates in question to become effective, 
acted in the exercise of its best judgment in carrying 
out the provisions of the Natural Gas Act. Although 
required by the pressure of work to act with consider- 
able dispatch, it gave the fullest consideration 
possible to such diverse factors as the data filed in 
support of the proposed increases, the probable impact 
on the consumer of such increases, the probable effect 
on the producers of the suspension of such increases, 
the volume of proceedings pending before the 
Commission, @s well as such other relevant factors as 
were present in the circumstances. The Act, judicial 
decisions, and the Commission's own conception of its 
duties under the Act, cannot and do not ask for any- 
thing more. 


As stated by the Supreme Court, "When faced with a 


problem of statutory construction, this Court shows great 
deference to the interpretation given the statute by the 
officers or agency charged with its administration." Udall 
v. Tallman, 380 U.S. 1, 16 (1965). The Federal Power 
Commission, the agency charged with the administration of 
the Federal Power Act, has interpreted section 205(e) as 
requiring the exercise of discretion, without any presumption 
of suspending filings for a five month period. The 

} Commission's interpretation of its duty -- under the plain 
language of the statute, its own regulations, and its 
suspension order in this case -- is entitled to "great 


deference.” 
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Appeals or petitions for review from the Federal Power 
Commission's suspension orders have been held to be interlocu- 
tory and dismissed. Humble Oil & Refining Co. v. Federal 
Power Commission, 236 F.2d 819 (C.A. 5, 1956), cert. denied 
352 U.S. 967; Stanolind Oil & Gas Co. v. Federal Power 
Commission, 236 F.2d 824 (C.A. 5, 1956); Hunt Oil Co. v. 

| 
Federal Power Commission, 236 F.2d 828 (C.A. 5, 1956), cert. 
denied 352 U.S. 970; Union Oil Co. of California v. Federal 
Power Commission, 236 F.2d 816 (C.A. 5, 1956), cert. 
denied 352 U.S. 969. In Long Island R.R. Co. v. United 
States, 193 F. Supp. 795 (E.D. N.Y., 1961), Judge Friendly 
of the Second Circuit (sitting on a 3-judge district court ) 
wrote a penetrating decision analyzing numerous suspension 
eases, including those relied upon by petitioners, and 
concluded (at 799-800): , 

Still, we are not willing to say that under no 
circumstances may a court have jurisdiction of a suit 
to enjoin a suspension order. . . . [We] think a suit 
to enjoin such an order for lack of power may be 
entertained if, but only if, the complaint shows that 

\the suspension is plainly without authority 
or violates "a clear statutory command, ". . . and 
that the complaining party has no other available 
remedy. 

Certainly there have been many rate filings which the 
Commission has suspended for the maximum period of five 
months, albeit few of these were electric utility wholesale 
rates filings in the 1960's since there were few such filings. 
There also have been filings which the Commission has 


suspended for less than five months. Boston Edison Co. (Docket 


No. E-7485, Order of March 27, 1970) (increased rates, one day 
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suspension); Consolidated Gas Supply Corp., 41 FPC 641 (1969) 
an@ cases therein cited (increased rates, suspension period 


on reconsideration was shortened 61 days); Gulf Power Co. 


(Docket No. E-7382, Order of December 18, 1967) (increased 


demand, same rate, one day suspension); Idaho Power Co., 
(Docket No. E-7229, Order of June 11, 1965) (increased 
demand, same rate, one day suspension); Public Service Co. 

of Oklahoma, 32 FPC 1396 (1964) (terms and conditions, one day 
suspension); Georgia Power Co., 32 FPC 1368 (1964) (terms 

of rate, one day suspension); Wisconsin Michigan Power Co., 
32 FPC 536 (1964) (Snereesed rates, one day suspension); Gulf 
Oil Corp., 23 FPC 78 (1960) (increased rates, two of five 
filings were suspended for one day); this list does not in- 
clude examples of the many cases involving rate filings 

which the FPC has allowed to take effect without any 
suspension period. 

Finally, the explanation for the Commission's suspension 
for a period of one day in Utah Power and Light Co.; 30 FPC 
885 (1963), upon which amicus curiae speculated, can be found 
in Florida Gas Transmission Co., 34 FPC 995 (1965). There 
in a dissent Commissioner Ross gave the reason: 


ee 


*, . , the Commission suspended for a period of 
only one day in view of information showing a reasonabl 
likelihood that the proposed increase was required. 
Ultimately, that rate increase was found to be just 

and reasonable and the proceeding was terminated. Yet, 
4n that case, two members of the present majority 
dissented to the shortened suspension period." (at 998) 


Petitioners and amici curiae attempt to make factual 


distinctions between cases in which they cite the suspension 
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period has been less than five months and the case at hand. 


Of course, just about all of those cases are factually 
distinguishable. These very distinctions make it important 
for the Commission, with its expertise, to have discretion 
over the suspension period if, indeed, suspension is necessary. 
What petitioners and amici curiae have failed to distinguish 
is the entire line of authority giving the Commission the 
discretion, without any so-called presumptions to decide 
wae suspension and the suspension period. 
B. The Commission. has adequately stated its reasons 
for ordering the suspension. -- The Federal Power Commission 
in its order of April 29, 1970, pointed out that "Eaison's 
contentions in support of its filing and the protest of its 
customers raise questions which can best be resolved through 
@ public hearing (R. 582)." The Commission stated that 
consequently "we are ordering a hearing to resolve those 
questions and we shall suspend for one day the rate schedule 
filing . . . (R. 582)." It also consolidated Ser ered dockets 
because "they contain common questions of law and fact that 
can best be resolved in a consolidated hearing (R. 586)." 
The Commission, in accordance with section 205(e)>, Federal 
Power Act, placed "the burden of proof to show that the 
increased rate or charge is just and reasonable" upon the 


public utility.2/ Until an evidentiary hearing is held, the 


Y/ 


=" The Petitioners are incorrect in See the 
statement as to the burden of proof as "the Conmissionts 
finding" (Br. 50). 
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Commission said, "proposed increased rates and charges 

- « « have not been shown to be justified and may be 

unjust, unreasonably, unduly discriminatory, or preferential, 
or otherwise unlawful under the Federal Power Act (R. 587)." 


The Commission concluded by ordering that "a public hearing 


shall be convened to commence with a prehearing conference 


to be held on May 19, 1970, . - concerning all of the 
issues raised in the proceedings consolidated by this order 
(R. 588-89) ." 

In its order of May 26, 1970, denying amendment of the 
earlier order, the Commission specifically pointed out that 
the public interest would best be served by the one day 
suspension it had initially ordered (R. 710): 


The motion and answer present a factual difference 
as to whether a financial emergency exists because of 
the one day suspension ordered by us. However, that 
difference is not crucial to determination of the 
issue involved here. It appears that relief is avail- 
able to the Municipalities under State law even to the 
extent of recouping any losses that may result from the 
time lag of tracking Edison's increase into their 

‘retail rate structure. On the other hand, any relaxa- 
tion of our one day suspension period will result in 
an irretrievable loss to Edison. Furthermore, the 

’ increased rates are being collected by Edison subject 
to refund of any amounts found unjustified at an interest 
rate of 8%. Under these circumstances, we believe that 
the public interest is best served by our determination 
to suspend the increased rate for one day. 


We believe that the Commission's reasons are adequately 
stated. Clearly, no abuse of discretion -- suggested by 
petitioners as the only grounds upon which to reverse the 
suspension order (Br. 50-62) -- has occurred. An example of 


the sound discretion exercised by the Commission in ordering 


- 20 - 


brief suspension periods is found in Wisconsin Michigan 


Power Co., 32 FPC 536 (1964), cited at p. 17 supra in which 
the Commission ordered a one day suspension of Wisconsin 
Michigan's rate filing as it affected one of its customers. 
The Commission stated that the purpose of the one day sus- 
pension was to “permit an adjudication of ... whether or 
not the cooperative can justify a lower rate for itself than 
for Wisconsin Michigan's other customers while at the same 
time avoiding any undue discrimination in the event that we 
should subsequentiy, determine that no such differential is 
appropriate." (at 537). 

As noted in Consolidated Truck Service v. Unitea States, 
193 F. Supp. 773, 777 (N.J. 1960), "reasons differ from 
findings in that the former relate only to law, policy and 
discretion rather than to facts."1/ The court then gave 
_examples of reasons in cases in which review was denied 
(at 777, fn. 4): 

In Ferguson - Steere the reason given was ". . . 
that the rights and interest of the public would be 
injuriously affected thereby." 126 F. Supp. at 589. 

In Hudson and Manhattan the reason was ". . . the 
rights and interests of the public appearing to be 
injuriously affected thereby." (Opinion unreported. ) 

The court in Consolidated Truck Service concluded by pointing 
out that "we by-pass the question of whether even en arbitrary 


and capricious suspension order in the present context is 


i/ The cases upon which petitioners rely, unlike this case, 
deal with agencies' final decisions and findings sup- 
ported by the evidence presented (Br. 47-49). 


subject to judicial review. . . . [S]Juffice it to say that 
without more proof it cannot be said that the action of the 


Commission is arbitrary and capricious. Surely, such a 


conclusion must await the results of the hearing (193 F. Supp. 


at 770)." See also Oscar Mayer & Co. v. United States 268 
F. Supp. 977 (W.D. Wis., 1967). 

The Commission's preliminary order in this case plainly 
meets the statutory standard of setting forth reasons for 
the suspension and should not be upset as being arbitrary or 
capricious. 

IV 


THE COMMISSION'S ORDERS ARE 
FAIR TO ALL PARTIES 


Edison's rate was properly filed, it is complying with 
@ proper order of the Commission that "Edison, subject to 
further orders of the Commission shall charge and collect 
the increased rates and charges set forth in Rate S-l for 
@11 power sold and delivered thereunder." Such charges and 
collections are subject to refund, if the Commission shall 
find a portion of the increase not justified, together with 
interest of 8 percent per annum from the date of payment 
until refunded. In compliance with the Commission order 
Edison is keeping accurate accounts of all amounts received 
by reason of the increased rates and charges effective May 
1, 1970, and is reporting to the Commission on this matter 
as required by the order. 

Over 5 months have passed since the date of the Commis- 


sion order making the Rate S-1 effective. There has been 
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no showing to this Court or to the Commission in the 
ongoing public hearing of any financial or other emergency 
to any of the S-1 Rate customers during the 5 months which 


coincides with the period of the suspension here requested 


‘by the Petitioners af : 

In the Commission's order issued June 26, 1970 (R. 735- 
37), the Commission again set forth its awareness of the 
issues raised by the Towns and emphasized the proper procedure 
to be followed to bring this matter to a Boncaetonk It 
stated (at page 2 of the order): | 


The arguments advanced by the Towns are arguments 
that have been urged in a number of filings made by 
them and other parties to this proceeding, which were 
considered and denied by us in our orders issued 
April 29 and May 26, 1970. In summary, they allege 
that we erred (1) by not rejecting the rate ‘proposal, 
(2) by accepting it for filing, and (3) by suspending 
it for only one day. In’their arguments, they 
assert procedural irregularities and substantive 
deficiencies as bases for contending that we should 
have rejected and not accepted for filing the rate 
proposal filed by Boston Edison Company (Edison). 
However, the substantive issues raised by the Towns, 
e.g. antitrust and anticompetitive contentions, quality 
of service rendered, etc., do not warrant rejection of 


Newspaper accounts show that at least some of the cus- 
tomers served by Edison under the S-1 rate raised their 
retail rates after May 1, 1970. An 11.6% increase in 
Reading's rates became effective for energy delivered 
after May 1, 1970. North Reading Transcript, May 14, 
1970, p. 1. Wakefield increased its rates by 10.9% effec- 
tive June 1, 1970. Wakefield Daily Item, May 5, 1970, 

p. 9. Wellesley instituted a 15% increase in rates 
effective July 1, 1970. The Townsman, May 28, 1970, p. 
1. That report quoted Everett R. Kennedy, Superintendent 
of the Wellesley Board of Public Works, as stating that 
"this approximate 15% increase still leaves the 

Wellesley residential customer in a favorable position 

as compared to Edison's residential rate." ‘Ibid. 
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this rate filing. Those matters may be relevant to the 
issue of rate level but are not relevant to the 
procedural issue of whether we should accept for filing 
or reject the rate increase proposal. This is 
especially true, as here, when the increased rates 

are being collected subject to refund. If the rate 
level is excessive, the Towns will receive refunds with 
interest. On the other hand, if we were to reject the 
rate proposal and then determine that the substantive 
contentions advanced by the Towns lack merit, Edison 
could not recover those lost revenues. In our judgment, 
the public interest requires adherence to the: procedural 
decisions made in this proceeding. - 


CONCLUSION 
For the foregoing reasons, the Federal Power Commission : 
should be affirmed in (1) accepting Boston Edison's appli- 
cation for filing when it was completed over Petitioners! 
contention that it should be rejected, and (2) providing for 
the new rates to become effective 31 days later, after a one 
day suspension period which enables the Commission to later 


order refunds if found appropriate after decision on the merits. 


_ Respectfully submitted, 


THOMAS M. DEBEVOISE 
GEORGE F. BRUDER 
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Washington, D.C. | 20005 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,450 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 


Petitioners, 
Vv. 
Federal Power Commission, 


Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF 
THE FEDERAL POWER COMMISSION 


REPLY BRIEF OF PETITIONERS 


This case involves a filing by Boston Edison - 


Company of a 20% wholesale rate increase and an extensive 


modification of related terms and conditions. The Federal 


Power Commission: (i) denied the customers' motion to 
reject, (ii) suspended the increase for only one day rather 


- 2 
than the S-month period provided by Section 205(e) of 
the Federal Power Act, and (iii) "waived" sub-silentio 
its regulation requiring that all supporting data shall be 
submitted 60 days prior to the date the increased rate is 
to become effective. 

The Commission, with minor cursory exceptions, 
gave no factual explanations or reasons for its actions. 
The counsel for, the Commission and Edison speculate as to 
the reason for the Commission's action, but these reasons 
are insufficient even if it were assumed, arguendo, they 
were the Commission's. Cf. Public Service Commission of 
New_York v. FPC, D. C. Cir. No. 23446, decided June 29, 1970 
(slip opinion, p. 6). 

This is not a case involving financial hardship. 
Edison's overall rate of return has been rising steadily -- 
from 7.07% in 1966 to 8.10% in 1968, second highest in New 
England, to 8.5% in 1969 (R. 546-7, 648-9, 666-9). 

I 


THE COMMISSION COMMITTED REVERSIBLE ERROR 
IN REFUSING TO REJECT THE EDISON RATE FILING 


A. Edison's Pailure to Comply With the 


Commission's Regulations Required Rejection 
of Filing. 


The Towns’ brief (pp. 37-40) points out that the 
accounting in Edison's books for depreciation does not 
conform to the Commission's Uniform System of Accounts and, 


therefore, since the Commission's Regulations with regard 
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to applications for rate increases require that accumulated 


depreciation and depreciation expense be functionalized 


and stated in accordance with the requirements of the Uniform 


System of Accounts, Edison's rate filing should have been 


rejected as deficient. 

The Commission's order denying the Toss SSE 
to reject does not discuss the point at all. The briefs 
of counsel for the Commission and Edison seek to bridge the 
gap by speculating as to reasons why the Commission nook 
the action it did, assuming it considered the proper at 
all. Not only are these proposed reasons maceqemee ion 
their face, but the reliance of these briefs upon a ae- 
preciation study which, it now appears, Edison furnished 
privately to the Commission Staff, without notice to the 
parties, shortly before the Commission's order, raises an 
additional serious question with regard to administrative 
due process. This further reinforces the Towns' position 
that the Commission's denial of the Towns' motion to reject 
was arbitrary and capricious. a 


1. The Speculation in the Brief of . 
Commission Counsel is Implausible, 


Commission counsel argue in their brief (pp. 16-20) 
in effect that §35.13 (b) (4) (iv) of the Commission's. 


Regulations does not mean what it explicitly says on:its 


i 

face, i.e., that the balance sheets and income statements 
must be "in the form prescribed by the Commission's Uniform 
System of Accounts" as stated in Statements A and B, i.e., 
that accumulated depreciation and depreciation expense, 
along with everything else, must be in this form. (PC br., App. p. 36) 
Commission counsel would find in Statements E and I, which 
cover the additional requirement for functionalizing between 
production and transmission, etc., a waiver of the require- 
ment in Statements A and B that depreciation accounts must 
as a starting point conform to the Uniform System of Accounts. 

There is no basis for this argument. The 
Commission‘s Uniform System of Accounts requires that 
depreciation be. accumulated and expensed by separate plant 

1/ 

accounts. Edison admittedly has not done this; instead, 
it has developed its depreciation expense by applying a 


straight overall percentage to all of its plants collectively 


_l/ "“. .. - each utility shall maintain subsidiary records 
in which this account is segregated according to the 
following functional classification for electric plant: 
(1) Steam production, (2) Nuclear production, (3) 
Hydraulic production, (4) Other production, (5) Trans- 


mission, (6) Distribution, and (7) General... . 


Acct. No. 108. Uniform System of Accounts, Public 


Utilities and Licensees. See discussions R.362-9, 431. 


and has accumulated its depreciation reserves on the ‘same 


2/ 
basis. Since it did not keep its depreciation records 
on a separate account basis, it could not total these 


by functions as required by Statements E and I. 

The error of the Commissim counsel is under- 
lined by their further contention (FPC br., p. 18) ee 
functionalizing is a simple matter of allocation from data 
which is "easily available in the rate filing itself [and] 
their derivation [is not] a difficult process." This 
simplistic view is wholly at odds with the fact that it has 
taken Edison itself several years to functimalize its 
depreciation accounting in accordance with the requiviencnts 
of the Commission's Uniform System of Accounts. 

Edison's brief states that after a Commission audit 
in 1968, it engaged a consulting firm to functionalize its 
depreciation accounts to make a study, which was noticonmieted 


until 1970 (Ed. br. pp. 10-11). Actually, the Commission Staff 


2/ ". . . . no breakdown between various kinds of DEODSrty, 
nae been made on the books of the Company" (R. 753, 765). 
Statements E and I of Edison's submission of January 29, 
1970. 
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has been pressing Edison since 1966 to bring its depreciation 
accounting into accord with the Commission's requirements, 
and Edison Tee comeeste its efforts in this direction 
until March ecg In light of the almost four years which 
E@ison, under pressure from the Staff, took to prepare this 
study with full access to its own books and records, it is 
indeed incongruous for the Commission Staff now to argue that 
the Towns could easily prepare a comparable study from the 
meager data provided in the January 29, 1970 filing. 

The fallacy in Commission counsel's argument is 
further emphasized by the implication (FPC br., p. 17,f. 7) 
that the Commission might have relied upon last-minute journal 
entry adjustments which were "filed with the Commission on 
April 22, 1970, and were available to the public." Not 
only was the data received by the Commission on April 27, 
“3/ Edison wrote on August 1, 1966 (Appendix A) that it would 
“endeavor to meet the Staff's requirements for a reasonable 
and proper functional allocation" but "[tJhis takes considerable 
time as we must gather factual data to support our position." 
A study by the consultant firm of Jackson & Moreland was 
ordered in February 1968; its preliminary study was furnished 


to the Commission Staff in early 1969, and its final study in 
April 1970 -- both without notice to the Towns. (See pages 
7 to 9, infra). 

NOTE: Both the Commission's and Edison's brief refer to 
matters outside the record before this Court. We do not object, 
and in reply likewise refer to such matters. In each case the 
materials we quote and reproduce are matters of public record, of 
which the Court can take judicial notice. 
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1970, but the filing was without notice to the} Towns, 


so that contrary to the implication of Commission's counsel, 
it is too much to expect the Towns or other Cae to 
discover this submission and convey their views before the 
Commission acted two days later on April 29, 1970. 


2. Edison's Proferred Rationalization is 
Unfounded. 


Edison offers a different rationalization for the 
Commission's action on the depreciation accounting question, and 
urges on the basis of materials outside this record (Ed. br., 
pp. 10-11): 


"As a result of a compliance audit by the 
Commission accounting staff, Edison in , 
1968 undertook to study the functionaliza-— 
tion of its depreciation accounts. It |. 
engaged the economic consulting firm of 
Jackson and Moreland to conduct a complete 
analysis of its plant for the purpose of 
establishing separate depreciation accounts 
for the basic classes of plant. . . A pre- 
liminary study had been furnished to the 
staff during the summer of 1969 when the 
staff was investigating Edison's costs in 
connection with the Rate N-l filing. Sub- 
sequently the study was completed and pro- 
vided to the Commission staff and other) 
parties in the consolidated rate proceedings 
before the Commission, including the 
Petitioners." (Ed. br., pp. 10-11). 


4/ Appendix B, infra. 


“In this case the Commission was 

well aware of the status of Edison's study 

to functionalize its depreciation accounts. 

The Staff had a preliminary copy of a 

report thereon." (Ed. br., p. 12). 

In thus claiming that the Commission may have 
relied upon the long-term study by Jackson & Moreland, 
Edison not only parts company with the Commission counsel, 
but if Edison's rationale were accurate, the effect of the 
Commission's action is to deny the Towns administrative due 
process. The Towns had no notice or knowledge until months 
thereafter that Edison had in fact furnished the Commission 
with both a preliminary and final depreciation study prior 
to the time the Commission acted. Indeed, Edison left a 
contrary and misleading impression as recently as March 6, 


1970, when, in responding to the Towns’ objections with 


reference to Edison's failure to comply with the Commission's 


depreciation accounting requirements, Edison stated (R. 431): 


“As the Commission is aware, some time ago 
Edison engaged the firm of Jackson & Moreland 
to conduct a complete analysis of its plant 
for the purpose of establishing separate 
depreciation accounts for the basic classes 

of plant. The study is not yet complete and 
could not be included with the S-l rate filing, 
but is expected to be available in the near 
future." 


5/ The brief of Commission counsel does not attempt to rely 
on the Jackson & Moreland depreciation study as a basis for 
the Commission action. 
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The effect of this statement was to mislead the Towns in 

two respects: (i) there was no hint that a preliminary 

copy of the report was already in the hands of the Comission 
Staff, and (ii) it left open the impression that Cortes would 
be furnished to all parties when the report was completed and 
furnished to the Commission. 

The fact is, as already pointed out, Sool entries 
were conveyed to the Commission on April 27, 1970, just two days 
prior to the Commission order of April 29, 1970. In addition, 
privately and without notice to the parties, some time in 
April 1970 the Jackson & Moreland final report was conveyed 


o/ 


to the Commission Staff. In these circumstances, for the 


Commission to have relied on this filing as a basis for its 


action herein would have resulted in a denial of administrative 


due process. 


_6/ The matter came up in the October 1970 Commission hearings 
on this rate case. Edison's Assistant Treasurer testified that: 
"A copy of the journal entry and an explanatory letter 

were provided to the staff in April of this year, together 
with a copy of the Jackson & Moreland's report. The 
Commission's Chief Accountant in a letter dated May 12, 1970 
indicated that all of the exceptions to compliance had been 
met and that Edison's accounting records comply with the 
rules and regulations of the Commission." (Tr. 385). 
Edison's letter of April 22, 1970 (Appendix A, infra)makes no 
mention of the Jackson & Moreland report. Both Commission and 
Edison hearing counsel successfully objected to efforts to obtain 
further details as to the communication (Tr. 646-650, 696-7, 
744-6). The Hearing Examiner ultimately ruled on October 9, 1970 
that Edison should disclose "whether counsel for applicants 
knew in April of this year, and at that time, the company was 
furnishing a copy of the Jackson and Moreland report to the 
Staff." (Tr. 646-50, 696-7, Appendix C, infra). Counsel has not yet 
furnished this information. } 
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The Clear Antitrust Violations Call for 
Rejection of the Rate Filing. 


1. While not questioning its authority summarily 
to reject increased rate filings, the Commission claims that 
such authority may be exercised only where the infirmity in 
the filing is a matter of law and not merely a violation of 


national public policy. Assuming, arguendo, that the claimed 


distinction is valid, it does not assist the Commission 


here -- the Towns' challenge to the Edison filing is patently 
based on violations of law. 
The clear thrust of this Court's recent decisions 


in Municipal Electric Ass'n. of Massachusetts v. SEC, 134 U.S. 


App. D. C. 145, 413 F.2d 1052 (1969); U. S. App. D. Cc. 
« 419 F.2d 757 (1969); Municipal Electric Ass'n. of 

Massachusetts v. PPC, 134 U.S. App. D. C. 310, 414 F.2d 

1206 (1969); and Cities of Statesville, et al v. AEC, 

U. S. App. D. Cc. r E2d , Nos. 21,706 
and 21,844, December 5, 1969, is that each of those regulatory 
agencies is obliged to take action to assure that the 
Massachusetts Municipal systems will have (1) the ability 
to compete with the privately-owned systems for wholesale 


loads and (2) the ability to participate in the economies of 
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scale by securing power (through ownership or purchase) , 
from the large, efficient, projects now or hereafter to be built in 
New England. As shown in our main brief (pp. 31-37), the 
anticompetitive restrictions contained in Edison's filing 
violate, on its face, both the antitrust laws and ness 
specific guidelines laid down by the Court. 

Thus, it is plain that if Edison stated in its 
filing that it retained the right to decide whether its 
“customers may compete with it for desirable wholesale loads" 
even the Commission, which has had difficulties in recognizing 
antitrust violations and its responsibilities in that area, 
would have had to recognize the illegality of such a pro- 
vision. See, e.g., United States v. Arnold, Schwinn & Co., 
388 U. S. 365 (1967). Yet, such is precisely the effect of 
Edison's proposed prohibition against the reselling of power 


to other utilities without Edison's consent. 


As to the proposed requirement of five years' 


notice before the Towns' may purchase power from other suppliers, 
the Commission would minimize the Towns" concern by urging 
(FPC br., p. 13) that "if it finds particular rate schedule 


provisions invalid, [it] would then have to determine what 
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substitute provision, if any, would be just and reasonable." 
This argument, however, ignores the critical facts (1) that 
the restraints inherent in this provision would, under this 
approach, be operative until the Commission made the determina- 
tion thus indicated, and (2) that during this interim period 
the Towns would be disabled from taking advantage of the 
opportunities to purchase or participate in new power supplies 
now becoming available to the Towns, including, for example, 
the opportunity to purchase power from the Vermont and Maine 
Yankee nuclear projects. 

Commission counsel has sought to rationalize the 
Commission's failure to preserve these opportunities by 
urging (FPC br., p. 16) that "the [Vermont Yankee] offer was 
apparently not even tendered until after the Commission's 
orders here were entered and hence was not called to the 
Commission's attention at that time." But the fact is that 
the opportunity was called to the Commission's attention 
February 26, 1970 (R. 375-6). Moreover, the Spporcaniey to 
purchase Vermont and Maine Yankee power is not the only one 
with which the Towns are concerned. Our highlighting of that 
particular opportunity was only for the purpose of illustration. 
There are many other opportunities to purchase or participate 


in new power supplies not available such as Northfield 


Mountain pumped storage (Municipal Electric Ass'n. of Massachu- 
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setts v. FPC, supra), New Brunswick importation, and other 
current offerings by the New England Planning Committee. 
Until the Commission makes that determination, the Towns 
would be barred from taking advantage of these opportunities 
if Edison chooses to enforce the literal terms of the S-1 
filing. 

Edison seeks to undercut the force of the fore-— 
going by making in its brief before this Court an offer to 
waive the restrictions as to "current joint SOMES in 
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1970, 1971,and 1972" (Ed. Br., pp. 5-6). And in connection 


therewith, Edison goes outside the record by stating (Ed. br., 


“Predating the submission of Rate S-l to the 
Commission, in discussions with its customers, 
including petitioners, Edison has made clear 
that if the Petitioners choose to accept power 
from one of the current New England joint 
power supply ventures, Edison will wheel the 
power and offer partial requirements service 
for the balance of Petitioners' load." 


While these statements are generally accurate, it should be 
noted that these proposals were made at a time when the rate 
in effect (i) permitted termination of service on one-year's 
notice, and (ii) did not require customers to purchase their 
7/ Significantly, Edison did not offer any such waiver in 


its opposition filed in March 1970 to the Towns' February 
1970 motion to reject. 
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full requirements from Edison. Nothing was said about Edison 
filing its new terms and conditions requiring customers to 
give five-years' notice of service termination and to purchase 
their full requirements from Edison. The Towns are pleased 
that Edison is formally holding itself out as offering trans- 
mission and partial requirements service, and will accept one 
to two year written notices as to current New England projects. 
Obviously, this undertaking could have been obtained by the 
Commission had it taken a stand when the filing was made. 
Moreover, there still remains what the Commission 
should have required initially, a specification of the 
reduced notice requirements, as well as the filing of the 


rates for the related transmission and partial requirements 


service. Thus, the Towns, relying on Edison's recent 


assertions, have accepted the offers for participation in 

the Vermont and Maine Yankee projects, although at least 

two other Edison customers have been deterred by the Rate S-l 
filing (Appendix D, infra). Nonetheless, they will not be 
able to close these transactions until the rates for trans- 


mission and partial requirements are determined. Among the 
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objections raised by the Towns in support of rejection 


was the incompleteness of the services and rates proposed 


(R. 381). The Commission could have required as a condition 


to accepting Rate S-l for filing that these matters be 
encompassed in a modified filing to cover, at least, the 
interim period of Commission investigation and Heacinge 
(See pp. 21 to 24 , infra). In short, Edison is still 


retaining the power to make Vermont and Maine Yankee purchase 


uneconomic for the Towns. 

In this regard, it should be noted that! in 
response to the following inquiry of Commission Soensel 
during the administrative hearings on Rate S-l (tr. 307): 


| 
“Mr. Debevoise, in your statement that the 
company would help the municipalities obtain 
the various power that Mr. Spiegel was speaking 
about this morning, that is that you would wheel 
the power for them, you said under rates that 
would be found -- if you couldn't agree| with the 
municipalities that would be found to be just 
and reasonable by the Federal Power Commission. 
Would this proceeding be the vehicle So such 
a finding?" 


Counsel for Edison responded: 


"I don't believe it would." 
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Accordingly, the procedure resulting from the Commission's 
action leaves open to Edison the opportunity to force years 
of further litigation before there are determined all the 
terms and rates necessary to effectuate realistically 
purchase of Vermont and Maine Yankee by the Towns. 

2. While we have accepted, arguendo, until this 
point the distinction between violation of law and violation 
of public policy urged by the Commission, the result, we 
submit, would be the same in either case as far as the 
Commission authority and responsibility is concerned, and 
hence the alleged distinction is meaningless for present 

8/ 
purposes. Federal Power Commission v. Texaco, Inc., 
377 U.S. 33 (1964) makes clear -- indeed emphasizes -- the 
necessity that the Commission in view of its limited and 
generally unsatisfactory suspension authority, should reject 


—/ 
rate filings that violate public policy. 


_8/ Interestingly enough, the Commission does not dispute 
that the restrictive provisions violate public policy. 
Indeed, the preoccupation in its brief with the need to 
distinguish between violation of law and violations of public 
policy apparently recognizes that the restrictive provisions 
violate public policy. 


9/ To be sure, in United Gas _ Pipe Line Co. v. Mobile 
Gas Service Co., 350 U.S. 332 (1956), rejection of the filing 


deemed mandated as a matter of law. However, this does 
negate the need for rejection where this violation is 
of public policy. 
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The issue in Texaco was whether the Commission 

could summarily reject rate filings that contained pricing 

provisions other than of the type approved as permissible 

in an earlier rulemaking proceeding. The Court of Appeals 

had set aside the Commission's order holding “that while 

the regulations are valid as a statement of Commission policy, 

they cannot be used to deprive an applicant of the statutory 


hearing granted those who seek certificates of public con- 


venience and necessity" (377 U.S. at 37. Emphasis added). 


In reversing and reaffirming the Commission's 
authority summarily to reject filings which violate public 
policy, the Supreme Court stated (377 U.S. at 42):. 


“x * * It must be remembered that under this 

Act rate increases are initiated by the natural 

gas company, the Commission having the burden by 
reason of §4(e) of the Act to initiate a hearing 
on their legality with only a limited power to 


suspend new rates. See United Gas Pipe Line Co. v. 


Mobile Gas Service Corp., supra. Natural gas 
companies that seek to enter the field with pre- 


arranged escalator clauses and the like have a built- 
in device for ready manipulation of rates upward. 
Protection of the consumer interests against the 
device may be best achieved if it is given at the 
very threshold of the enterprise.* * eel 


10/ FPC v. Hunt, 376 U.S. 515 (1964), Permian oasin Area Rate 
Cases, 390 U.S. 747 (1968), and Superior Oil Co. v- FPC, 322 
F.2d 601 (C.A. 9, 1963), cert. denied, 377 U.S. 333 (1964), cited 
by the Commission (FPC Br., pp. 14-15) also involved situations 
where the Commission rejected rate filings, not bedause of any 
inherent illegality, but because acceptance would have been in- 
consistent with the Commission's view of the public interest. 
Thus, these cases also support the propriety of rejecting rate 
filings on public policy grounds alone. See also Amerada Pe- 
troleum Corp. v. FPC, 293 F.2d 572 (0th Cir 1961), cert. denied, 
368 U.S. 976 (1962). 
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The fact that the Commission in Texaco had promul- 


gated a regulation incorporating its determination that to 


reject the provision as contrary to public interest and policy 


Goes not detract from its applicability here. Not only did the 
Supreme Court make no point of that circumstance in arriving 
at its judgment, but the regulation relates not to the pro- 
priety of rejecting but rather embodies the Commission's 
determination that the provisions involved in Texaco violate public 
policy. Here, there is no such question as far as the pro- 
visions here involved are concerned. Indeed, while it might be 
desirable for the Commission to establish regulations to 
effectuate its antitrust responsibilities as discussed in 
Northern Natural Gas Co. v. FPPC, 130 U. S. App. D. C. 220, 
399 F.2d 953 (1968) and Municipal Electric Association of 
Massachusetts v. SEC, 134 U. S. App. D. C. 145, 413 F.2d 1052 
(1969), the Commission's failure to promulgate such regulations 
obviously does not operate to deprive the customers of. the 
protection of these policies. 
In this regard, there should also be noted the 
_ invalidity of the contention that the Commission's filing 


regulations are for the protection of the Commission, not the 
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customer. The aim of the Federal Power Act, like that of 
the Natural Gas Act, is “to protect the consumer interest" 


whether the issue is procedural (FPC v. Texaco, 377 U.S. 33, 


41-4 (1964)) or substantive (FPC_v. Hope Natural Gas Co., 
320 U. S. 591, 610 (1944)). The regulations of the Commission, 
like the rules of Court, of course, are designed for the 
expeditious and efficient dispatch of its sastness! But such 
is not their sole purpose, they also must give those whose 
interests are at stake, an opportunity to assure that the 
Commission decisions are based on presentations which are 
complete as possible in the circumstances. In Boneetine a 
rate increase for filing, the Commission is permitting interim 
rates and terms which will be imposed on the wholesale customers 
for the years between filing and ultimate decision. The very 
fact that a public hearing is not required in Bomnection with 
such a decision does not authorize procedural laxity. To 
the contrary, it bespeaks extreme procedural caution, because 
the customer does not have the protection of a public SORES - 
The attempt to justify the Commission's action 


by urging that factual questions were presented by the Towns' 


motion to reject does not help our opponents (FPC br., p. 12; 


Ed. br., p. 3). As already noted, supra, the violations are 
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per se violations of the antitrust laws, and hence do not 

involve factual questions. But even if there were such 

questions open, there is nothing in Texaco, Hunt, Permian, 

Superior, or Amerada to suggest that the rejection there 

involvea turned on the absence of factual questions. To 

the contrary, the Court's insistence upon the need for the 

Commission to provide a procedure for the early resolution 

of public policy issues arising in rate filings is equally 

applicable whether or not factual matters are in issue. 

The Commission's responsibility under Section 309 "to perform 

any and all acts . . . necessary or appropriate to carry out 

the provisions 'of [the Federal Power] Act" remains unchanged. 
Edison cites Municipal Electric Ass'n. of 

Massachusetts v. SEC, 134 App. D. C. 145, 413 F.2d 1052 (1969), 

as supporting its position that where a factual question is 


raised regarding an antitrust issue final determination must 


await the conclusion of any required evidentiary hearing. 


But since, as already shown, there is no factual question 
here, and even if there were, Edison's contention has no 
bearing on the question as to the situation which is to 

prevail pending such final determination. Where a prima 


facie question of antitrust illegality is raised, the 
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Status quo should appropriately be maintained until the 
underlying issues are resolved. This is emphasized by 
(i) the fact that it is usually impossible at a later time 
to make up for effects of anticompetitive eerie: and 
(ii) by the requirement generally that anticompetitive 
activities are to be nipped in their incipiency. ‘United 
States v. Penn-Olin Chemical Co., 378 U.S. 158 (1964); 
California v. FPC, 369 U. S. 482 (1962); City of Pittsburgh 
ney, 

v. FPC, 99 U. S. App. D. C. 113, 237 F.2d 741 (1956) . 

In light of the unsatisfactory nature of its 
limited suspension authority under the Federal Power Act 
(cf. Texaco, 377 U.S. at 42), the Commission, if it is of the 
view that factual questions will have to be resolved before 
it will be able to determine the appropriateness of rejecting 
a rate filing, has authority to stay the effectiveness of the 


filing until those issues are resolved. It is now settled 


that a utility does not have an "invincible right" to have its 


i1/ None of the cases cited by the Commission and Edison is to 
the contrary. For example, Poller v. Columbia Broadcastin 
System, Inc., 368 U. S. 464 (1962) and Norfolk Monument Co., Inc. 
v. Woodlawn Memorial Gardens, Inc., 394 U. S. 700 (1969) (FPC 
br., pp. 10 ),merely hold that summary judgment cannot issue 
to preclude litigation of antitrust conspiracy claims where serious 
questions have been raised in support of the claimed illegality. 
The issues there, conspiracy and intent, unlike those involved 
in the instant case, could only be resolved in an evidentiary 
hearing. The Court held that as a matter of procedure the 
plaintiffs could not be deprived of their right to! have the 
claimed antitrust violations litigated. As pointed out in 

the text, these holdings do not reach the questions here 
presented. 
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rate filing become effective subject only to a six-month 
delay and refund liability. Permian Basin Area Rate Cases, 
390 U. S. 747, 779 (1968). 
The Commission has authority to determine factual 


questions without a hearing in appropriate cases. In 


Citizens for Allegan County, Inc. v FPC, 134 U- S. App. 


D. C. 229, 414 F.2d 1125 (1969), for example, the Commission 
approved a utility company's acquisition of a municipal 
electric system without granting an evidentiary hearing to 
objecting citizens. This Court affirmed ( 414 F.2d 

at 1129 ): 


"We conclude that the information presented to 

the FPC in the applications, exhibits, affidavits, 
intervention petition and other pleadings, developed 
the salient facts of the dispute to a sufficient 
depth and detail that the Commission was enabled 

to perceive, define, and resolve the various 
strands of public interest. It is important that 
the Commission's opinion addressed itself to each 
of the problems raised by petitioner and set forth 
its ‘reasons for concluding that the public interest 
lay in approval of the merger." 


This Court also points out other means of determining 


factual questions without hearings: (i) it can "provide 
opportunity to a petitioner to file a memorandum setting 


forth his position (and proffer) on the issues of fact and 
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law he deems controlling; (ii) “light without heat may be 


obtained from an on-the-record conference procedure -- 
partaking of the nature of a prehearing conference but 
without notice of hearing -- conducted by a member of the 
staff or possibly a hearing examiner." ( 414 F.2d an 
1134). 

These techniques could have been utilized by the 
Commission to make any factual determinations necessary to 
provide the appropriate remedy for the interim Bot eetiCn of 
the public interest. 

In other words, the Commission has broad authority 
to provide interim protection to the consumer from onerous terms 
and conditions, pending final determination. This must be so, 
since, unlike unjustified rate increases, there is noe 
even the inadequate remedy of refund to protect the customer 
against lost economic opportunities suffered from unjustified 
restrictions effective during the interim. The proad Commission 
authority under Section 309 of the Act, together with the 
flexibility of Sections 205(d) and 205(e) make possible any of 


the procedural remedies noted above. The Commission's fundamental 
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error was its failure to consider its wide scope of 
authority and to deal realistically with the problem 
12/ 
presented. 
It 
THE COMMISSION'S REFUSAL TO SUSPEND THE 
EDISON FILING FOR FIVE MONTHS IS 
REVIEWABLE AND MUST BE SET ASIDE 

A. The Commission's Order is Reviewable. 

In opposing the Towns' contention that the Commission 
abused its discretion in suspending the Edison 20% rate 
increase (with all its other infirmities including the anti- 
competitive provisions) for but one day rather than the five 
months provided in Section 205@ of the Federal Power Act, the 
Commission (PPC br., pp. 21-25) argues that its action is 
not reviewable. We had anticipated that the Commission would 
make such an argument and therefore briefed the jurisdictional 
question fully in our main brief (Towns' br., pp. 50-55). 

12/ Much of the discussion in the text applied equally to the 
adequacy of service issue raised by the Towns. Inherent in 
that contention is the question of whether a utility that 
admittedly has' and will continue to render inadequate service 
can nevertheless impose a significant rate increase on its 
customers, although not at all contending that the increase 

is needed to upgrade service. We submit that a valid legal 
issue had been raised and that it was incumbent upon the 


Commission to resolve it -- in an expedited hearing if 
necessary -- before permitting the increase to go into effect. 
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In support of non-reviewability, the Commission 
cites a long -- but nonetheless irrelevant -—- string of 
cases. With the exception of Arrow Transportation Co. v. 
Southern Railway Co., 372 U. S. 658 (1963), and two lower 
court cases, each of these cases involved re where 
the Interstate Commerce Commission had refused to issue any 
suspension in connection with a rate filing. The holding of 
Arrow in this respect is merely that the courts baive no equity 
power to enlarge a suspension period beyond the period 

13/ ; 

authorized by statute. 


More to the point are the cases upholding the 


reviewability of a suspension order, once initially issued, 


where the suspension period prescribed is less than that per- 


mitted by statute. As emphasized in Atlantic Coast Line 
Railroad Co. v. United States, 173 F. Supp. 871, 872-3 
(E.D., Va., 1958): 


"The factual situation presented is closely 
analogous to those appearing in Amarillo-Borger 
| 
13/ The only two lower court cases which lend any support 
to the Commission are Oscar Mayer & Co. v. United States, 
268 F.Supp. 977 (W.D. Wisc., 1967) and Freeport Sulphur Co. v. 
United States, 199 F.Supp. 913 (S.D.N.Y., 1961). However, the 
court in Oscar Mayer was impressed that there had been a failure 
to exhaust administrative remedies and it recognized that 
Freeport Sulphur was in conflict with the Amarillo-Borger line 
of cases upon which we rely (‘Towns'br., pp. 50-53). 
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Express v. United States, D. C., 138 F.Supp. 

411; Long Island Railroad Company v. United 
States of America, D. C., 140 F.Supp. 823; and 
Dixie Carriers, Inc. v. United States of America, 
D. C., 143 F.Supp. 844. Those cases appear 
directly in point and we regard the reasoning 
contained in the opinions as sound. 


“While we fully recognize the important 
principle that the action of the Commission 
is not subject to review until administrative 
remedies have been exhausted, that is not the 
controlling consideration before us. We are not 
concerned with the power of the Commission to 
decline to enter a suspension order. The question 
presented is whether the Commission, once having 
entered a suspension order, may properly vacate 
the same without first affording the interested 
parties a hearing. Involved in this question is 
whether the action of the Commission in vacating 
the suspension order is reviewable. For the 
reasons set forth in the cases cited we hold 
that it is reviewable." 


Plainly the case at bar dealing with a Commission 
determination that suspension of the rate filing is appropriate 
but that the suspension should be for only one day rather than the 


full reach of the statutory authority, is analogous to the 


situation where a suspension, once issued, is rescinded or 


curtailed, rather than to the cases where the agency determines 
that no suspension at all is appropriate. 
In this regard, it should also be noted that in many 


of the cases cited by the Commission, the Court's statement 
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that the ICC's failure to suspend is not reviewable is 
based more on substantive, rather than jurisdictional 
considerations. In other words, the Courts in these instances 
were actually indulging in a form of shorthand. While the 
Court's decision is cast in terms of lack of jurisdiction, the 
Court's holding actually was that the agency's action or 
inaction vis-a-vis suspension was, in the circumstances there 
presented, patently within its discretion and hence there 
was nothing for the Court to review. As the Atlantic Coast 
line of cases indicate, the Courts have not hesitated to 
review agency action with respect to suspension Snes there 
appears to be a serious possibility that the Sooners action 
involves an abuse of discretion. : 

In this regard, there also should be noted the 
silence on the part of both the Commission and Edison with 


respect to the relevance in this connection of Environmental 


Defense Fund, Inc. v. Hardin, U. S. App. D. C. en 


428 F.2d 1093, (1970): and Medical Committee for Human Rights v. 


SEC, U. S. App. D. C. , 428 F.2d 1093, 


(1970) , both cited in our main brief (at PP. 47, 48, 54). 


=o 

These cases hold that there are degrees of discretion; that 
the fact that a matter is committed to agency discretion 
Goes not mean that its exercise "is * * * thereby placed 
beyond judicial review"; and hence that notwithstanding the 
discretionary nature of agency action, judicial review lies 
to test the propriety of its exercise unless there is an 
affirmative indication of a Congressional intent to the 
contrary. 

Moreover, as a matter of policy, considerations 
of finality and orderly procedure require the immediate re- 
view of the Commission's failure to suspend for the full 
statutory period where, at best, the direct consequence of 
the Commission’s action is to permit proviaions of questionable 
validity to become effective -- and thereby subject the Towns 
to irreparable harm in the interim until the Commission issues 
its determination in the rate proceeding. In this respect, 


the instant situation is indistinguishable from the denial 


of a petition for leave to intervene (see, e.g., Public Service 


Commission of New York v. PPC, 109 U. S. App. D. C. 289, 284 


F.2d 200 (1960), or to a refusal to reject a rate filing (see 


e.g., Tyler Gas Service Co. v. FPC, 101 U.S. App. D. Cc. 184, 
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247 F.2d 590 (1957); Mobile Gas Service Corp. v. FPC, 


14/ 
215 F.2d 883, 885 (CA 3, 1954) aff'd., 350 U.S. 332 (1956)). 


B. The Commission Erred in Failing to Suspend 
the Rate Filing for at Least the Five Months 
Provided in the Federal Power Act. 


As the second arrow to its bow in this regard, the 
Commission contends that even if its refusal to suspend for 
five months is reviewable, its action nevertheless was free from 
error. According to the Commission, it is the Towns who are 
wrong in urging that the Commission has developed a consistent 
practice with regard to suspension of rate filings, which was 
violated by its failure to suspend the instant Edison rate 
increase for the full statutory period. In this regard. the 
Commission refers to specific orders and statistics as to other 
orders which demonstrate, according to the Commission, that 
in some cases it has suspended rate filings for less than five 
months and in still other cases it has permitted the tariff 


filing to go into effect without any suspension. Hence, runs 


the Commission's thesis, the consistent practice claimed by 


14/ The cases cited by Edison (Ed. br., p. 16) in support of 
its claim on non-reviewability are readily distinguishable. 
These cases merely hold that a person who files for a rate 
increase has no judicially cognizable complaint when the 
Commission suspends the effective date of the increase as 
authorized by the Natural Gas Act. Cf._Hope Natural Gas Co. v. 
Fec, 196 F.2d 803 (4th Cir., 1952); Arrow Transportation Co. v- 


Southern Railway Co., supra, at 662-666. 
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the Towns is in fact inconsistent. 
But these opinions and statistics fall far 

short of refuting our contention, and indeed miss the point 
which the Towns were making. The Towns were not claiming 
that the Commission practice was to suspend all rate or 
tariff filings irrespective of the surrounding facts. Rather, 
it is the Towns' position that where a filing involves rate 
and tariff changes of substantial magnitude, and the Commission 
cannot conclude from the filing that the proposed rate and 
tariff changes are just and reasonable, then the Commission 
practice has been to suspend the proposed change for at 
least the full Statutory period in the absence of special 


or exceptional circumstances. Such, we submit, is the 


Commission's holding in yucca Petroleum Co., 29 FEP.C.211 (1963), 


quoted &t p. 55) in our main brief. And such is the Commission's 
practice, which the Towns contend is violated by the Commission's 
action in this case. 

The various cases cited by the Commission and 
included in its statistics are wholly consistent with such 
@ practice. In some of the cases referred to by the Commission, 
there was no question as to the reasonableness of the filing; 
in others the rate increase involved was insubstantial; and 
in still others, good reason had been shown for a shortened 
Suspension period. In none of the cases cited by the Commission 


Or Edison did the Commission depart from the practice as set 
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out above; in other words, where the case involves rate or 
tariff changes of a substantial magnitude and the filing leaves 
questions as to the reasonableness of the proposed change, the 
Commission has, in the absence of special or exceptional cir- 
cumstances, consistently suspended the change for the full 
statutory period. See also dissent of Commissioner Carver 
(R. 592-593). 

That the cases cited by the Commission and Edison 
do not negate the existence of the practice may be seen from an 

15/ | 

examination of a few of these cases. For example,’ in Gulf Oil 
Corp., 23 FP.C.785 (1960) (Ed. br., p. 17), the Commission sus- 
pended two of five rate changes for one day: the first involved 
a rate reduction and the second a slight increase due to an in- 
crease in state taxes; the remaining three rate changes, however, 
were suspended for the full 5-month period. In Florida Gas 


Transmission Co., 34F.P.C.995 (1965), and in Consolidated Gas 


Supply Corp., 41 F.RC.641 (1969) (Ed. br., p. 17), the applicant 


has established "good cause" justifying suspension for a period 
shorter than five months. In Public Service Conpany_of Oklahoma, 
32 F.P.C.1396 (1964) (Ed. br., p. 17), the filing involved a rate 
reduction. And in Georgia Power Co., 32 F.P.C.1368 (1964) (Ed. br., 


15/ The Commission's brief gives some statistics on the disposal 
of certain unidentified electric rate increase filings (FPC br., 

p. 25). The Staff has furnished us the list of proceedings upon 
which it relies, a copy of which is reproduced as Appendix E hereto. 
There were some 28 filings not suspended and 4 filings suspended 
for one day, but these were for small amounts, or without customer 
objections, or after withdrawal of protests. The only significant 
rate increase suspended for only one day, over objections of the 
customers, is the instant Edison rate increase. 


So 
p. 17), the problem as to restrictive provision had largely 
been resolved through negotiations by the time the Commission 
accepted the filing. 

Edison (Ed. br., pp. 18-19), but not the Commission, 
seeks to urge that the Commission had adequately stated its 
reasons for the shortened suspension. In this regard Edison 
(Ed. br., p. 19) points to the statement in the Commission's 
original order that the: 

“* * * proposed increased rates and changes * * * 

have not been shown to be justified and may be un- 

just, unreasonable, unduly discriminatory or preferen- 

tial, or otherwise unlawful under the Federal Power 

Act” (R. 87). 

But this is the finding which the Commission customarily makes 

in suspending rate filings of comparable magnitude for the full 
statutory period. Par from supporting the one-day suspension here 
ordered by the Commission, this finding calls for the full 5- 
month suspension under the Commission's consistent practice. 


Edison also quotes from the Commission's order of 


May 26, 1970, to the effect (Ed. br., p. 19): 


"* * * any relaxation of our one day suspension 
period will result in an irretrievable loss to 
Edison. Furthermore, the increased rates are 
being collected by Edison subject to refund of 
any amounts found unjustified at an interest rate 
of 8%.” 


But this “irretrievable loss to Edison" is no different from 


the loss which every regulated company suffers when its rate 
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increase is suspended as authorized in the applicable 
statute. Indeed, as pointed out in Arrow transportation Co. 
v. Southern Railway Co., 372 U. S. 658 (1963), affirming 
308 F.2d 181 (CAS, 1962), Congress anticipated that such 
company would incur irreparable losses during the suspension 
period under the legislative compromise embodied in the rate— 
making scheme provided in the various federal regulatory 
statutes, including the Federal Power Act. Thus, the Courts 
have long since recognized (i) that the compromise thus adopted 
by Congress left some or all of the parties exposed to possible 
injuries and (ii) that no relief was available cherefron other 


than through action by Congress. As the Fifth Circuit stated 


in Arrow Transportation, supra, (308 F.2d at 184): 


"Some irreparable injury appears unavoidable 
in the process of establishing new rates. If the 
new rates are ultimately determined to be just, 
reasonable, and lawful, the carriers and that 
portion of the public which would benefit from the 
change in rates have nonetheless suffered: irreparable 
injury during the period of suspension. If -the 
period of suspension has expired and the new rate 
schedule goes into effect, but is subsequently 
determined to be unlawful, then competing carriers 
and that portion of the public which would suffer 
because of the change in rates has been injured 
during the period when the rates were not ‘suspended 
and in many cases that injury is irreparable." 


See also, Hope Natural Gas Co. v. FPC, 196 F.2d 803, 809 
(CA4, 1952). 


On the other hand, contrary to the impression which 


the Commissim would leave, it is also well established that 
| 
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refunds are not adequate to protect the overcharged customers. 
FPC v. Tennessee Gas Transmission Co., 371 U.S. 145, 154-56; 
FPC v. Hunt, 376 U. S. 515, 524-25 (1964). 

Plainly, therefore, the Commission statements relied 
on by Edison fall far short of adequately explaining the Com- 
mission's departure from its established practice. 

IIt 
PETITIONERS SUFFERED SUBSTANTIAL PREJUDICE 
AS A ‘RESULT OF THE COMMISSION'S FAILURE 
TO COMPLY WITH ITS SIXTY-DAY NOTICE REQUIREMENT 

The Towns, and amicus curiae Boston Gas Company, 
already have briefed fully the fact that the Commission committed 
reversible error in permitting the Edison filing to become 
effective in contravention of the 60-day notice requirement of 
18 C.P.R. 35-13(b) (4) (i). We desire, at this time, merely to 
respond to the Commission's contention (FPC br., pp. 29-30) that 
its non-compliance with that Rule in no way affected Edison's 
customers. 


To so conclude is to ignore the nature of the Edison 


filing. It does not involve a mere change in rates; rather, as 


noted by Commissioner Carver in his dissent (R. 593), it "in- 
corporates fundamental changes in rate design and conditions of 
service.” Modifications of this type create problems of rede- 
signing and placing into effect new rates. The 60-day period 
would have given Edison's wholesale customers some elbow room to 
accomplish this. It is unreasonable to expect them to anticipate 
that the Commission would choose, without explanation, to ignore 


its own procedural requirements. 
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Clearly, the Towns were prejudiced thus by the pre- 
mature effectiveness of the Edison filing and certainly they have 
16/ 
standing to complain. 
IV 
CONCLUSION 
For the foregoing reasons, as well as those set out 
in our main brief, the Court should set aside the Commission's 


order accepting the Edison rate filing and suspending the effective- 


ness of the proposed rates and conditions for only one day. 


ctfully submitted, 


eorge Spiegel : 

James F. Fairman, Jr. 
2600 Virginia Avenue, N. W. 
Washington, D. C. 20037 


Attorneys for Petitioners 
November 9, 1970 


16/ Edison suggests that the question of "waiver" of the 60-day 
Rule need not be considered "since the submission and filing were 
in substantial compliance with the regulations" (Ed. br., p. 13). 
That is an interesting -- but irrelevant -- theory. The Commission 
at no time found "substantial compliance." 
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APPENDIX A 
BOSTON EDISUN COMPANY 


; 


August 11, 1966 : 

In reply to: PUR! 

. kar Mr. Gutride: . . : 
: I hereby request an extension of the time within vhich to submit ; 
* Yoston Edison Conpany’s analysis of its costs of wholesale clectric service 


ye. J. H. Gutride, S 
. Yederal Power Commi 
washington, D.C. 21 


* gor resale fron August 15, 1966, to Octobcr 1, 1966. A review of our study 
- york in progress indicates that one month is necessary to complete the study 
: ind two weeks is necessary to have it reviewed by =ll echelons of top manegenent. 


In the parsgrapke to follow, I will describe: 


i 
1, Ocr efforts since ve received your letter requcst dated Azril 15, 
1968, and 


2, The volunincus data we must accumlate, study, end interpret because: 
a. Our service to Rate M customers is singulerly conplex, and 


b. A determination of the undepreciated investment properly ellocabdle: 
to Rate M custemers is very time consuming because the Depreciaetic: 
Reserve account is not segregated by functional plent accounts. 


The F.P.C. request of Friday, April 15th, was received on Wednesday, 
April 20th, the dsy sfter the holidzy, April 19th. From April ‘20th to May 2éth, 
{ or rate and cecounting functions were busy preparing for a rate hearing on > 
> Rate M before the Massachusetts Department of Public Utilities scheduled for 
May 24th, dt the acaring on that date, the presentation of exhibits and 
testinony wes deferred to September 8, 1966. v3 


Immediately after April 20th, our Rate Department started to get 
about SO circuit sa2s and station diasrems from the Engineering and Constructioh i 
Department in connection vith the facilities used to supply service to the 
Rate M custeners. These required analyses and surmation of date before 


vr. J. H. Gutride 
Federal Power Commission August 11, 1 


requesting costs from the Plant Accounting Department. By working overtine, 

the Plant Accounting Department hos been able to furnish nost of the dete!led 
gata requircd. Over 150 Sypowe Secon pages of detailed specific plant investment 
cost date hove been prepared. Althoush sood progress is being made, ft fs 
impossible to analyze end allocate all of this data by August 15th. 


Allocstien of costs to serv2 Rote M customers is difficult beecuse 
of the couplicctions in the Boston Edison system. As was discussed with the 
teff at a =—- in Washington, D.C., August 1, 1966, all of our Rate 
customers receive power under verious conditions of 5 ye A detailed anélysis 
of the ee Zines cnd substctions which supply the power to ca oe 
eustener is boing mede; amd, where ee rec, allocations are beins na to 
other customers sezved from the soc facilities. 


At the meeting in Washington, August 1, 1966, we sugsested 2 methed 
for segregeting the Depreciction Reserve account by fenctionzl account 
classifiestions, Ue were furnished = suggested breskdown prepared by the 
Commission's Staff ond asked to reviews it. We are doing this end will endeavor 
to meet the Steff'"s recuiranonts for « reezonable and proper funct‘fonal 
allocetion. ‘This takes conasidercdle tine cs we must gether factu2l data to 
support cur positicr 


Classifying domcnd ond snessy related cogts und cllocs 

rescle ond O=hcr oustemess cannot b¢ unde until the underreciat 
classifications ics m completed. Ve . 
ao are cognis 


quitabic 


he fe 


fs 
in it te 8 
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ra 
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mt of the necessity 
tlocetion. 
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Very truly yours, 


Joseph P, Tyrrell 


APPENDIX B 
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DY ee 
US in 
** BOSTON EDISON Company 


Executive Ornces 
600 Boristom Sracer 


her 27 | 11 Pu Sao MASSACHUSETIS 02199 


I Serie SYANEL FEDERAL, ZGeER 
ff veseoen COMMIS Shou 


April 22, 


Federal Power Comnission 
441 G Street, N.wW. 
Washington, D.C. 20426 


Attention: Mr. Bernard P. Litzel, Chief 
Eastern Region of Audits : 


‘Gentlemen: 


In accordance with your letter of January 12, 1968, 
Schedule III, Exception No. 5 - Segregation and Functionalization 


of the Accumulated Provision for Depreciation, we have functional- 
ized the reserve for depreciation. We are enclosing a certified 
copy of the journal entry for your records. 


We have reviewed all of the other sections of this 
letter and in our Opinion all compliance deficiencies have been 
corrected, 


Very truly yours, 


7 


Yip Oi CO 
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wi wk bees 


Rer27? 1 1 PATO 


FEN RAL GWEN 
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ATTESTATION 


Boston, Massachusetts, April 22, 1970 


I, Joseph P. Tyrrell, Vice President, Treasurer 
and Chief Accounting Officer of Boston Edison Company, do 
hereby certify that the annexed Journal Entry 1C (April, 
1970) is a true copy of the original entry as it appears 


on the records of this Company. 


pe ——e 
at £L) prt 
oseph P. Tyrrell 


Subscribed and sworn to before me, this ' z 


of April, 1970. 
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DOCKET KO. E-7406 
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BOSTON ESDLSCH COMPANY, 


eee 


NORWCOD MUNZICI at DEPARTMENT XO. E-75i7 
NORWOOD, MASSACHUSETTS : 


Complainant, 


-Ve 


BOSTON EDISON COMPANY, 
Respondent, DOCKET NOS. 

and E-7533 
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Gare | anv other crafts received by Boston Mmdison subse- 


: the project was completed March 39, 


is right. 
question raised with Jackson and Noereland 
2s to why 


September 1, I1S68, was not completed until March 20, 1970? 


A IO~ - 


‘Now, who reviewed the draft thet vas received on 


April 29, 196¢? 
That is, who from Boston rdison? 


HR. BR Your Honor, I object to the continuing line 
of questioning on the basis that the witness has really 
rovidee ail of the information that he was asked to, end 
all of the information that could possibly be relevant, 


anvvay, and more, to this phase of the case. 


PRUSIDING EXAMINER: Before I rule, ‘ir. Spiegel, do you 


MR. SPINGML: I have two more questions here I would 

to ask. 

PRESIDING EMANINER: Would you withhold your objection if| 
he concludes with two more questions? 

MR. BPUDER: I think, really, our objection goes to 


relevancy and I am not sure the number of auestions has mucin 


to do with relevancy. 
i 


PRESIDING EXAMINER: -I don't see tne relevance of this 


line fo questioning, Mr. Spiegel. I will sustain the objection; 


‘IR. SPIEGEL: The other question I was going to ask for 


the record was whether the dreft was communicated to the 
Tederal Power Commission staff. 
| 
“IR. BRUDER: Your Honer, we object to the question. I 


think it is perfectly clear now that counsel is using this 
proceeding in some way -- I suppose he hopes to use it in 


this Court of Appeals case. 
PRESIDING EXAMINER: Obtestion sustained, 
BY MR. SPINGEL: 


Q Have you had an oppoxtunity to check whether Edison 


has made any factual stuvdies concerning the lag between 


| 
| 
| 
| 
| 


| 
| 
| 


the time it receives bills for fuel and purchased power and the 


| 
time when it makes payment to its suppliers? Actual studies 


or actual facts? 

A No, I have not, sir, 

Q Thank you. 

Is that a matter which is of concern to financial 
people? 

A Yes, it is. 

Q Have you been able to locate any wemoranda, written 

oranda; of the meetings which were neld to Boos the 


preparation of the terms and conditions of the rate S-1?7 
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Commission staff indicated 
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My recollecticn of your enswer wes thet you saic 
this happense in 1956. 

A That is correct. Orally a request was mnen 
completion cf the audit of the years "€4 and *65, ane + 
Oral request was made in *€6. 

Q Then is it your testimony that the first written 
request you got was the cone in January of 1958? 

aR That is correct. 

Did you receive a letter of August ll, 


Power Commission signee by John 


Not that = recali, we may heave. 

UR. WOTSY: Your Honor, I wonder if chere is any real 
significance to E€elving into the various letters that have 
been sent to the compeny with reference to this issue. 

PRESIDING AMINER: I don’t see any relevance at this 
time, honestly. 

MR.| SPIEGEL: Tne problem is I would like to have an 


accurate record. 
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APPENDIX D 


TOVIN CP WELLESLEY 


WELLESLEY, MASSACHUSETTS 02181 


COMMISSIONERS 
AMES A, MORTON, CHAIRMAN 
mB WALTCA AMOAY 
Gavin &. Dasson 


q BOARD OF PUBLIC WORKS | 


SUPLRINTENDENT 


EVERETT R. KGNNEOY Cctcodexr 27, 1570 


New England Power Compaay et al 
ffering Sponsors of Maine Yankee Power 
c/o Richard B. Dunn, Agent 
Room 221, Turnpike Road 
Westboro, Massachusetts 01581. 


Dear Sirs: 


The Town of Wellesley, Municipal Light Dez 
aévises it is interested in the offer for it 
in Maine Yankee power but is unable to accept 
at this time because of its inability to negotiate a paz- 
tial requirement service, backup and waceling charges! =x, 
its supplier, Boston Edisoa Company. 


We are continuing our 
supplier relative to the foregoing subject 
would like to be appraised of your progz 
jects. 


Vary truly yours, 
as ‘ 


= ai 
Vp CO a nee en 
Eyonett 2 Mow atts 
Evenercd x. XGIMACY 
Manager, Municipal Light Deparcmex 


ERX/a 
cc: Charles ¥. Wheaticy, Jr., Esq. 


GENERAL MANAGER 
Wastza A. DLASENAK 
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© TuRNPIXE ROAD, WazsTz0z0, Mass. 01581 


20 TuRNPIXE Roab, W2STeO=°- 


Oczober 29, 1970 


_ Mr. Walter 4. Blasenax, General Manager 
Norwood Municipal Light Department 
Norwood, Massachusetts 02062 


Dear Mr. Blasenak: 


This will acknowledge receipt on the acove 


date of your refusal of the offer of Maine Yankee Powere 


Very trely yours, 


LX>— 


Richard 3. Dunn 
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APPENDIX F 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


/T8 CFR 2.56 (g)/ 


One Day Suspension : 
Period Docket No. R-407 


NOTICE OF PROPOSED RULEMAKING 


(November 6, 1970) 


Notice is hereby given pursuant to 5 U.S.C. 553 and 
Sections 4 and 16 of the Natural Gas Act (15 U.S.C. 717c, 
7170) that the Commission proposes to amend Section 2.56, 
in Part 2, General Policy and Interpretations, Chapter I, 
Title 18 of the Code of Federal Regulations, to establish 
as a matter of general policy that the Commission will 
suspend for only one day a change in rate filed by an | 
independent producer under Section 4(d) of the Natural Gas 
Act (15 U.S.C. 717c(d)) if the Commission decides to suspend 
such rate change under Section 4(e) of the Act (15 U.S.C. 
717¢c(e)). The Commission, however, would reserve the right 
to impose a longer suspension period if such action is deemed 
necessary in a particular situation. 


In the past the Commission generally has suspended for 
five months independent producer rate increases which exceed 
the applicable area increased rate ceiling set forth in the 
Statement of General Policy No. 61-1, as amended (18 CFR 2.56 
(a)). However, the Commission has authorized a lesser suspen- 
sion period, usually one day, where special equitable considera- 
tions indicated that a five month suspension was not justified. 


The Commission under Section 4(e) of the Act has the 
discretionary power to suspend a proposed rate change for a 
period not in excess of five months. Independent producers 
are at a disadvantage when their increases are suspended for 
five months because they are limited by contract as to when 
they may make an increase effective. Furthermore, where a 


DC-56 
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proposed rate change is ultimately determined to be just 

and reasonable, the effect of a five month suspension period 
is to deprive an independent producer of revenues to which 
it would otherwise be entitled. We thus believe that as a 
matter of general policy independent producer rate changes 
should be suspended for only one day. 


For the same reasons, we also propose to modify outstand- 
ing suspension orders so that the suspension periods provided 
therein will expire as of the effective date of a Commission 
order adopting the amendment proposed in this notice of rule- 
making or as of one day from the date a proposed change would 
otherwise become effective in the absence of suspension, which- 
ever is later. 


Producers are also under a disadvantage when they operate 
under temporary certificates containing a condition which pro- 
hibits any contractually authorized increased rate filing 
above the initial rates authorized therein. Such a condition 
precludes a producer from collecting a just and reasonable 
rate during the period of temporary authorization if the just 
and reasonable rate for such sale is eventually determined 
to be higher than the initial rate authorized under the temporary 
certificate. We therefore propose to waive these conditions 
in existing temporary certificates. 1/ 


1/ The Commission has previously waived conditions in 
temporary certificates with respect to producer sales 
in the Hugoton-Anadarko area so as to permit them to 
file for rates not in excess of the ceilings prescribed 
in Opinion No. 586. The Commission has also established 
just and reasonable rates for sales in the Appalachian 
and Illinois Basin areas and imposed a moratorium on 
filings in excess of the rates established there. The 
Commission has also waived conditions in temporary certifi- 
cates with respect to producer sales in Southern Louisiana, 
thus permitting producers there to file for any contractually 
authorized rate increase. Consequently, any action taken 
herein would not include the Hugoton-Anadarko area, the 
Appalachian and Illinois Basin areas, or the Southern 
Louisiana area. 
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If an order is issued adopting the one day suspension 
policy proposed in this rulemaking, we intend by separate 
order issued concurrently therewith to modify outstanding 
suspension orders and temporary certificates in the manner 
set forth above. Those interested persons who make written 
submissions with respect to the proposed rulemaking may also 
submit therein data, views, comments and suggestions con- 
cerning these other ’ proposed actions. 


The proposed amendment to Section 2.56 would be issued 
under the authority granted the Commission by the Natural 
Gas Act, particularly Sections 4 and 16 (52 Stat. 822, 830; 
76 Stat. 72; 15 U.S.C. 717e, 7170. 


Any interested person may submit to the Federal Power Com- 

mission, Washington, D. C., 20426, not later than December 

21, 1970 ,; data, views, comments or suggestions, in 
writing, concerning the proposed amendment to the General 
Rules. An original and fourteen conformed copies should be 
filed with the Commission. Submissions to the Commission 
should indicate the name, address, and telephone number of 
the persons to whom correspondence in regard to the proposal 
should be addressed, and whether the person filing them re- 
quests a conference at the Federal Power Commission to discuss 
the proposed amendment. The Commission will consider all such 
written submissions before acting on the amendment herein 
proposed. 


Accordingly, the Commission proposes to amend Section 
2.56, in Part 2, General Policy and Interpretations, Chapter 
I, Title 18, of the Code of Federal Regulations, by adding a 
new paragraph (g) to read as follows: 


Section 2.56 Area price levels for natural gas 
sales by independent producers. 


* * * * * 


(g) If the Commission decides to suspend 
a rate change filing made by an independent 
producer under Section 4(d) of the Natural Gas Act, 
the suspension period as a matter of general policy 
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will be limited to one day from the expiration of 
the 30 day statutory notice period or one day from 
the proposed effective date, or one day from the 
date of initial delivery, whichever is later. The 
Commission, however, reserves the right to waive the 
30 day statutory notice period or to impose’ a longer 
suspension period if such action is deemed necessary. 


The Secretary shall cause prompt publication of this 
notice to be made in the Federal Register. 


By direction of the Commission. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA COURT 


No. 24450 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 
Petitioners, 
ve. 


Federal Power Commission, 
Respondent. 


BRIEF AMICUS CURIAE ON BEHALF OF THE 
TOWNS OF CONCORD, NORWOOD AND WELLESLEY, 
MASSACHUSETTS IN SUPPORT OF PETITION FOR REVIEW 
OF AN ORDER OF THE FEDERAL POWER COMMISSION 


—_—_—_——— 


Charles F. Wheatley, Jr. 
Grace Powers Monaco 
2600 Virginia Avenue, N.W. 
Washington, D. C. 20037 


Walter Gotovich 
Town Counsel, Town of Norwood 
Norwood, Massachusetts 02062 


Harry E. Warren 
United States Court of Appeals Town Counsel, Town of Wellesley 
for the District of Columbia Circa c/o Warner & Stackpole 
28 State Street ‘ 
FILED =OCT 8 1970 Boston, Massachusetts 02109 


+h. fe. brour Herbert P. Wilkins 
a CLERK Town Counsel, Town of Concord 
c/o Palmer & Dodge 


28 State Street 
Boston, Massachusetts 02109 


September 28, 1970 Attorneys for Petitioners 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24450 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 
Petitioners, 
v. 


Federal Power Commission, 
Respondent. 


BRIEF AMICUS CURIAE ON BEHALF OF THE 
TOWNS OF CONCORD, NORWOOD AND WELLESLEY, 
MASSACHUSETTS IN SUPPORT OF PETITION FOR REVIEW 
OF AN ORDER OF THE FEDERAL POWER COMMISSION 


Pursuant to Rule 29 of the Federal Rules of Appellate Procedure, 
the Towns of Concord, Norwood and Wellesley, all political subdivisions 
of Massachusetts, submit this Brief AmicusCuriae in support of the 
Petition for Review of Orders of the Federal Power Commission, 
specifically orders dated April 29, May 26 and June 26, 1970 which 
accepted for filing a challenged rate increase and suspended it for only 
one day, filed by the Municipal Light Boards of Reading and Wakefield, 
Massachusetts seeking this Court's remand of the subject proceeding 
to the Commission with instructions that it refuse to accept the 


Boston Edison rate filing or, at a minimum that the Commission be 


directed to suspend the Edison filing for the statutory five-month period. 


2 
INTEREST OF AMICUS CURIAE 


The Municipal Light Boards and Departments of the Towns of 


Concord, Norwood and Wellesley (Municipalities) joining in this Amicus 
Brief to the Court each own and operate municipal retail electric : 
distribution systems providing total service within their communities. 
The sole source of power for their distribution systems is from the 


respondent, Boston Edison Company (Edison). 


The wholesale rates charged by Edison for power delivered to the 
Municipalities are paid directly by the amici and dictate toa substantial 
degree the retail price to the individual consumers served by their 
systems. The Commission's order accepting the Rate S-l, levied 
only against wholesale customers most of which are municipalities, 
for filing as of April 30, 1970 and directing that its suspension be for 
only one day, thereafter (May 1, 1970) to be effective subject to refond, | 
with interest, has the effect of immediately increasing the cost of | 


/ 
power to the municipalities by approximately 20%, a combined total of / 


— 


approximately $794,615 per annum. 


The amount of the rate increase approximates the 1969 retained 
net operating income of the municipalities of Norwood and Wellesley 


and exceeds the income of Concord. i/ In this context, the Com- 


mission's one-day suspension creates a situation of immediate 
hardship on the Towns and their consumers. If the Commission had 


followed its long-established practice in major rate increase cases 


1/ Excess: 1969 Rate S-1: 

= Revenues Over Payments in Net retained Increase, 12 mos. 
Expenses Lieu of Taxes ending Mar. 31,1970 

Norwood 408,254 00 408,254 357,486 | 

Concord 246,287 80,315 165,972 187,485 

Wellesley 284,594 00 283,594 249, 644 


3 
and suspended the rate for the statutory five-month period, the 
communities would have had time to properly plan for and advise 


their citizens of the projected rate increase to avoid financial loss. 


The impact of the one-day suspension is particularly severe on 
the Town of Norwood. Norwood is currently engaged in a $3 million 
capital program to convert from 14 kv service to 115 kv in 1970. 2/ 
The Town at its Annual Town Meeting held prior to the Commission's 
order approved issuance of the bonds for this conversion on the 
basis of the rate savings which would accrue to Norwood under the 
then applicable N-1 rate (115 kv) over the M rate (14 kv). Edison 
accepted Norwood's application for service on the rate saving basis 
and at no time prior to Norwood's undertaking of substantial financial 
commitment indicated that it planned to alter its rate design or con- 
ditions of service. The new S-1 rate erases the savings which 
motivated the Town to approve the tremendous capital expenditures 
necessary for conversion to 115 kv service. Given the circumstances 
surrounding the funding of the conversion, the one-day suspension 
did not permit Norwood to readily obtain Town approval to adjust 
its retail rates thereby passing the rate increase on to its consumers. 
Such an adjustment would be particularly difficult because upon com- 
pletion of the Town's new 115 kv facilities later in 1970, another 
adjustment would be required. Accordingly the rate increase now in 
effect under the new S-1 rate results in anirreparaHle loss to the Town 
of Norwood. The usual five-month suspension period would have given 
Norwood the opportunity to win Town approval, coordinate the new S-l r#'¢ 
with the Town's conversion project to 115 kv service and avoid 


debilitating financial losses. 


2/ Wellesley is already committed to a $1.3 million general distri- 
bution system upgrading which increases the financial pressure placed 
upon it by this increase. Wellesley and Concord have put into effect 
higher rights to their customers reflecting the Edison wholesale rate 
increase. Norwood has not. 


4 
By refusing to suspend the Edison rate filing for the customary 


five-month period, the Commission acted contrary to existing pre- 


cedents and in arbitrary abuse of its discretion to the prejudice and 


detriment of the amici. 


REASONS FOR GRANTING THE PETITION 


The municipalities in every respect adopt the legal arguments 
advanced by Reading and Wakefield in support of their Petition to this 


Court as expressed in their Brief. 


Following is a re-emphasis of pertinent points: 


I. Orders Granting Suspension and Refusing to Extend the Period 
of Suspension Are Reviewable. 


The mere fact that the granting of denial of a suspension requires 
the exercise of Commission discretion does not render an order Done 
reviewable 3/ nor does an order have to be the final order of the pro- 
ceeding to be reviewable. ay Reviewability is determined by the 
intrinsic nature of the order and its impact in practice upon the business 
under regulation not by any tag or label affixed to the order. =) The 
impact of the order denying suspension in excess of one day, as | 
demonstrated in the Interest of Amicus. Curiae" supra, is clearly to 


place the municipalities, not Edison, as recognized by Commissioner 


Carver in his dissent (R.593), in the position of irreparable loss. 


/3/ Amarillo- Borger Express v. United States, 138 F. Supp. 411 (N.D. 


NTex. 1956), vacated as moot, 352 U. S. 1028 (1957). 


4/ See Public Service Comm'n of New York v. Federal Power Com- 
mission, 109 U. S. App. D.C. 289,284 F.2d 200 (1960). 


5/ Columbia Broadcasting System v. United States, 316 U.S. '407(1942); 
United States v. Storer Broadcasting Company, 351 U.S. 191 (1955). 


> 


Il. Precedent Demands That the Full Five-Month Suspension 
Period Be Granted. 


The Commission by practice has transformed the statutory 
discretion conferred by section 205e of the Federal Power Act to 
suspend a rate filing for up to five months into an automatic grant of 
a five-month suspension Ht oefnee good cause supports the limited 
suspension. xt Since 'the Commission has traditionally consistently 
granted a five-month suspension period which is well known to the 
industry, the net result of the order was a five-month windfall to Edison. 
Commissioner Carver, in his dissent, discredits the applicability of 
"good cause" as a rationale for an abbreviated suspension period to 
these proceedings. The Commissioner recognized that these pro- 
ceedings clearly fell into the class which warranted a full five-month 
suspension period. He took the position that the impact of a limited 
suspension on the municipal distributors appeared to be far more severe 
than the impact of a five-month suspension on Edison: 


The impact of an unanticipated cost increase will fall most 
heavily on municipal distribution systems. By the very 
nature of their operations, such entities maintain narrower 
financial reserves and have less flexibility to change retail 
rate structures on short notice. (R.593) 
The Commission has neither adequately explained its departure from 
the prior norms relating to suspensions nor established the legal ; 
rationale for its departure from these norms. This Court therefore © 


has no alternative but to set aside the Commission's action as arbitrary. 


6/ See Texaco, Inc. v. Federal Power Commission, 412 F.2d 740 
(3d Cir. 1969). 


7 Yucca Petroleum Company, 29 F.P.C. 211 (1963). 


6 


Ill, The Actual Operation of the Refund Procedure Renders the 
Protection It Affords to the Consumer Illusory. 


The illusory nature of the refund process was recognized by the 
Supreme Court in FPC v. Hunt, 376 U.S. 515 (1964). The Court ob- 
served that: 


True, the exaction would have been subject to refund, but 

experience has shown this to be somewhat illusory in view | 

of the trickling down process necessary to be followed, the’ 

incidental cost of which is often borne by the consumer, and 

in view of the transient. nature of our society which often | 

prevents refunds from reaching those to whom they are due. 

(376 U.S. at 524-525.) 

| 

The practical inefficiency of the refund procedure, re achieving the goals 
of customer protection, -- reaching the consumers placed out of | 
pocket by excessive rates, -- may be avoided if a five-month suspension 
period permits the parties affected and the Commission to work out a 
reasonable rate. Moreover the refund procedure does not protect the 
Towns as in the case of Norwood from out-of-pocket losses resulting 
from their inability as a legal and practical matter to pass the increased 


rates on to their consumers in less than the five months period set 


forth in the statute and traditionally followed by the Commission. 


7 
CONCLUSION 


WHEREFORE, for the reasons stated in the above portions of 
this Amicus brief, and stated in the brief submitted by Reading and 
Wakefield, the above-named municipal systems respectfully request 
that this Court review the challenged orders of the Federal Power 
Commission and remand the proceeding to the Commission with i 
instructions to refuse to accept the rate filing or to amend its order 


to permit the full five-month rate suspension. 


Respectfully submitted, 


Charles F. Wheatley, Jr. | 


Grace Powers Monaco i 
2600 Virginia Avenue, N.W 
1112 Watergate Office Building 
Washington, D. C. 20037 


Walter Gotovich 
Town Counsel, Town of Norwood 
Norwood, Massachusetts 


Harry E. Warren ; 
Town Counsel, Town of Wellesley 
c/o Warner & Stackpole 
28 State St. 
Boston, Massachusetts 02109 


Herbert P. Wilkins 
Town Counsel, Town of Concord 
c/o Palmer & Dodge 
28 State Street 
Boston, Massachusetts 02109 


September 28, 1970 Attorneys for Petitioners 


BRIEF FOR BOSTON GAS COMPANY, AMICUS CURIAE 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24, 450 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts 


Petitioners, 
Ve 
Federal Power Commission, 


Respondent. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL POWER COMMISSION 


Richard A. Solomon 
United States Court of Appeals Wilner, Scheiner & Greeley 
for the District of Columbia Circuit 2021 L Street, N.W. 


Washington, D. C. 20036 
FILED SEP 29 19/0 


James S. Parkhill 
Associate General Counsel 
Boston Gas Company 


Attorneys for Boston Gas Company 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24, 450 


Municipal Light Boards of 
Reading and Wakefield, Massachusetts, 


Petitioners, 
Vv. 
Federal Power Commission, 


Respondent. 


BRIEF FOR BOSTON GAS COMPANY, AMICUS CURIAE 


Boston Gas Company, a Massachusetts corporation engaged, 
inter alia, in the sale of electricity at retail in the Charlestown section 


of Boston, Massachusetts, is filing this amicus brief in support of that 


Utah Power and Light Company, Docket No. E-7127, 
30 F.P.C. 885 Picinieinicicisieicleheleteforere 


Wisconsin Electric Power Company, Docket No. E-7546, 
Order of July 21, 1970 (Federal Power Act) ....------ 


portion of the Petition for Review filed in this case by the Municipal 
Light Boards of Reading and Wakefield, Massachusetts ("Reading 
and Wakefield") which contends that the Federal Power Commission 
acted in violation of law, in suspending for only one day the maton 
wholesale rate increase of Boston Edison Company, Boston Gas’ 
principal supplier of electric power. For the reasons set forth 
below, and at pages 50-64 of the brief filed by Reading and Wake- 
field, Boston Gas believes this action of the Commission is review- 
able by the Court, and that on such review must be set aside, 
regardless of this Court's conclusions as to Reading and Wakefield's 
additional contention that the Commission was required to nesect 
the Boston Edison rate increase filing, a contention as to which 
Boston Gas expresses no view. : 

1. The basic and undisputed fact about the one day cespene 
sion which the Commission ordered here is its patently discrimin- 


atory nature. It is the sole instance in recent years in which a 


major general increase in the wholesale rates of either a natural 


gas company under the Natural Gas Act or a public utility under 


portion of the Petition for Review filed in this case by the Municipal 


Light Boards of Reading and Wakefield, Massachusetts ("Reading 


and Wakefield’) which contends that the Federal Power Commission 
acted in violation of law, in suspending for only one day the major 
wholesale rate increase of Boston Edison Company, Boston Gas' 
principal supplier of electric power. For the reasons set forth 
below, and at pages 50-64 of the brief filed by Reading and Wake- 
field, Boston Gas believes this action of the Commission is review- 
able by the Court, and that on such review must be set aside, 
regardless of this Court's conclusions as to Reading and Wakefield's 
additional contention that the Commission was required to reject 
the Boston Edison rate increase filing, a contention as to which 
Boston Gas expresses no view. 

1. The basic and undisputed fact about the one day suspen- 
sion which the Commission ordered here is its patently discrimin- 
atory nature. it is the sole instance in recent years in whicha 
major general increase in the wholesale rates of either a natural 


gas company under the Natural Gas Act or a public utility under 


1/ 


the Federal Power Act, has been suspended for only one day. 
Nor is this a situation in which the Commission has chosen a 
particular rate filing to initiate a general change of policy (an 


action which, in our opinion, in the absence of advance notice 


and appropriate proceedings, would also raise serious legal 
2/ 
questions ). For the Commission, subsequent to its action 


1/ The situations in which the Commission has suspended rate 
filings for less than five months because they involved only the 
"tracking" of previously filed rate increases of a supplier, or 
were otherwise tied to other pending proceedings, are clearly 
distinguishable. So is the action of the Commission suspending 
for one day only a Boston Edison rate filing seeking to termin- 
ate a special provision of its wholesale rate schedule applicable 
solely to Boston Gas. See Boston Edison Company, Docket No. 
E-7485, Order of March 27, 1970. 


The only case we have been able to discover in the last decade, 
which is even arguably analogous to the present one, involves an 
Order of the Commission issued September 30, 1963 in Utah Power 
and Light Company, Docket No. E-7127, 30 F.P.C. 885. There, 
over the objections of two Commissioners, the Commission suspended 
for five days a rate increase to seventeen of Utah's wholesale custom - 
ers which would have made the Company's rates to those customers 
equivalent to those already applicable to its fifteen other wholesale 
customers under an initial, non-suspendable filing. While the Com- 
mission majority did not explain the reason for its action, it may 
have believed that it was justified in order to avoid any disparity 
between the rates charged the two groups of wholesale customers 
while its investigation into the propriety of all of Utah's wholesale 
rates was in process. 


2/ In such a situation, we would suggest, the uniform prior practice 
constituted a de facto rule which could not be abandoned or changed 
without complying with the governing provisions of Section 4 of the 
Administrative Procedures Act. See Texaco, Inc. v. Federal Power 
Commission, 412 F.2d 740 (8rd Cir., 1969). 


here, has continued to suspend all other major rate increases 
under both the Natural Gas and Federal Power Acts for the full 


five months period authorized by the respective statutes. See 


Wisconsin Electric Power Company, Docket No. E-7546, Order 


of July 21, 1970 (Federal Power Act); and, e.g., Northern 


Natural Gas Company, Docket No. RP70-43, Order of July 22, 
1970 (Natural Gas Act). 

Despite the clear discrimination, the Commission made 
no effort to distinguish the present situation. Although Com- 
missioner Carver dissented on this very point, the Commission's 
Order of April 29, 1970 (R. 580-593) sets forth no reason what- 
soever for its aberrational action. And in its Order of May 26, 
1970 denying the Reading and Wakefield Motion for Emergency 
Amendment of the early order seeking to enlarge the suspension 
period for at least the period of time required to permit Boston 
Edison's wholesale customers to take essential protective action, 
the Commission again makes no attempt to show why the present 
case differs from all of the other rate increase cases in which it 


suspended increases for five months. All it says is that "the public 


interest is best served by our determination to suspend the rates 
for one day" because any "relaxation" of the one day suspension 
would result in irreparable injury to Boston Edison, whereas its 
customers will receive refunds with interest to the extent that the 
increased rates are found to be unjustified. (R. 710; see also 


| 
R. 736 (Order Denying Reading and Wakefield Application for Re- 


hearing)). Whatever merit this position might have had as a 


rationale for establishing a new policy governing the period for 
3/ | 
which major rate increases will normally be suspended, it does not 


3/ As Reading and Wakefield point out in their brief (p. 60), the 
Supreme Court has made clear that the availability of ref unds is not an 
adequate protection to a wholesale purchaser. See F.P.C. v. Tennessee 
Gas Transmission Co., 371 U.S, 145; F.P.C. v. Hunt, 376U.S. 515. 

If Congress had not recognized this inadequacy, there would have been 
no need to provide for a five months suspension (a SEERE SS between 
the interests of seller and buyer). 


Moreover, pursuant to the Commission's decision in Texas Eastern 
Transmission Corp., 39 F.P.C. 630, aff'd, Texas Eastern Transmis- 
sion Corp. v. F.P.C., 414 F.2d 344 (Sth Cir. 1969) cert. denied, 

26 L. Ed. 2d 89 (1970), a distributor is not entitled to keep any such 
refunds and can protect itself only by filing a tracking increase. But 

the unexpected one day suspension made it impossible for Boston Edison's 
wholesale customers to take such action for a period of time: The fact 
that tracking increases could not, under the circumstances, be made 
effective for a significant period after Boston Edison's new rates became 
effective, had been pointed out to the Commission by Boston’ Gas, among 
others, in seeking at least some enlargement of the suspension period. 


justify special discriminatory action here. On the contrary, this 


statement obviously is equally applicable to all the other rate in- 
creases, beforeiand after the Boston Edison filing here in issue, 
where the Commission suspended rate increases for the full five 
months term. 

2. The arbitrary and discriminatory nature of the Com- 
mission's action is highlighted by the fact that it was admittedly 
in violation of Section 35. 13(b)4(i) of the Commission's Regulations 
under the Federal Power Act, 18 C.F.R. Sec. 35.13(b)4(i). This 


rule provides that in the case of rate increases the utility file 


its “cost of service according to supporting statements A through 


O" as set forth in the rule ''60 days prior to the date that such 
changed rate is proposed to become effective.'’ Edison, as the 
Commission itself pointed out (R. 581), did not complete its filing 
until March 30, 1970. Thus, even if the rate increase had been 
accepted for filing without suspension, it could not, under the Rule, 
have become effective until May 31, 1970 -- a month after the 
expiration of the one day suspension date. 

When this was pointed out in the Commission, its response 


was to claim that it had consciously, albeit silently, waived the 


rule in taking its previous action (R. 711). We can, for purposes 

of this case, accept the Commission's own description of its action, 
(but see Commissioner Carver's dissent on this point at R. 712). 
For it is clear that the Commission may not, without following 

the procedures specified in its Rules of Practice and Procedure, 
waive other portions of its rules to the detriment of an interested 
party. If Boston Edison had in fact sought a waiver of the rule, it 
would have been required, pursuant to the express language of 
Section 1. 7(b) of the Commission's Rules of Practice and Procedure, 


18 C.F.R. 1.7(b), to file a petition for waiver with the Commission, 


setting forth clearly and concisely the specific rule sought to be 


waived and "the purpose of, and the facts claimed to contribute the 
grounds regarding, such... waiver."' Boston Edison aes no 
attempt to do so, undoubtedly because Section 1. 7(b) also provides 
that "[i]f a rate filing is accompanied by a request for mares pursuant 
to this section, the thirty day notice period provided in . : - section 
205(d) of the Federal Power Act shall begin to run if and when the 
Commission grants the request." 

3. In view of its embarrassing position on the sits of this 


issue, the Commission can be expected to fall back upon the position 
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that any action it takes in suspending or not suspending a rate is 
unreviewable, or perhaps even on an argument that its suspension 
order is not final reviewable action. Neither such contention has 
any validity. 

The Commission's statement that its suspension order 
"is not an appealable order under Section 313 of the Federal Power 
Act” (R. 709, n. 1), is clearly not correct in terms of anything 
expressly stated in that section, which authorizes an appeal by a 


party to a proceeding under the Act who is "aggrieved by an order 


issued by the Commission in such proceeding." While the courts 


have added, by way of gloss, that an appealable order must have 

the requisite degree of finality, it has never been suggested that a 
final order for purposes of review must be "the" final order in a 
proceeding. On the contrary, ‘this court has held that a party denied 
intervention by a Commission order under the analogous provisions 
of the Natural Gas Act must appeal therefrom and cannot await the 
Commission's decision on the merits of the proceeding. Public 
Service Commission of New York v. F.P.C., 109 U.S. App. D.C. 


289, 284 F.2d 200 (1960). Specifically, the courts have held that 


an immediate appeal can be taken from a decision suspending a 


rate filing by a purchaser claiming that the Commission should 
instead have rejected the filing. See Memphis Light, Ges & Water 
Div. v. F.P.C., 102 U.S. App. D.C. 77, 250 F.2d 402, 404-405 
(1957), reversed on other grounds, sub nom., 358 U.S. 103 (1958), 
Tyler Gas Service Co. v. F.P.C., 101 U.S. App. D.C. 184, 247 
F.2d 590 (1957); Mobile Gas Service Corp. v. F.P.C., 215 F.2d 
883, 885 (83rd Cir., 1954), aff'd, sub nom., 350 U.S. 332 (1956). 

It is true that the courts have normally been reluctant to 
pass upon the question of whether an agency abused its discretion 
in suspending or refusing to suspend a rate filing; any sach determin- 
ation, it has been suggested, ‘would seem to require at eas some 
consideration of the applicant's claim that the carrier's Bronoaed 
rates are unreasonable, "' Arrow Trans rtation Compan v. Southern 
Railway Co., 372 U.S. 658, ae But, as the Supreme Court noted 


without disapproval in Arrow, even in this situation the courts have 


4/ As the Reading and Wakefield brief points out (p. 53, n. 35), the 
holding of the Arrow case, supra, is only that federal courts have 
no independent equit: equity authority to enjoin rate filings, not that they 
cannot review the Commission's action with respect thereto. 
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not hesitated to step into set aside agency action, which, after 
initially suspending a rate, allowed it to go into effect on recon- 
sideration without any real explanation for reversal of position. 
See, in addition to the cases cited at p. 51 of the Reading and 
Wakefield Brief, Atlantic Coast Line R.R. Co. v. United States, 
173 F. Supp. 871 (D.C. S.D. Va., 1958). 

Under the Natural Gas and Federal Power Acts there is no 
private reparations remedy, such as exists under the Interstate 
Commerce Act, which is available to a customer of a natural gas 
company or utility, where the Commission chooses not to suspend 
a rate increase. Under these circumstances, it would appear that 
there would be considerably less basis for judicial self-restraint 


in passing on the reasonableness of the Commission's action than in 


the railroad cases in which the issue has previously arisen. But 


in any event, no such intrusion into any area arguably left to the 
discretion of the agency is involved here. If the Commission had 
been able to give reasons why a one day suspension was appropriate 
here in contrast to all of the situations before and after where it 


suspended similar rate increases for a full five months, the court 


might be reluctant to intervene, unless the stated basis for distinguish- 
ing the present case was clearly arbitrary or unreasonable. But 
here, where the Commission has made no effort to anon why it has 
treated this case differently from all others, action by the court to 
set the Commission's action aside is clearly consistent with its 
normal statutory review functions. 

Accordingly, Boston Gas believes that the court should, as 
a minimum, set aside the Commission's Order, insofar as it limited 
the suspension of Boston Edison's instant rate increase to a@ Single 
day, with instructions to provide for a five months suspension thereof 
consistent with its holding in analogous situations. | 

Respectfully submitted, 
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